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United States Court of Appeals 


For tHE Distrricr or Cotumsia Circorr 


No. 13,502 


Epwarp M. ALLEN, 
Pittsburgh Plate Glass Company, and 
Columbia-Southern Chemical Corporation, 


Appellants, 


Vv. 


Oxtanpo Leonarp BERTORELLI, 
J. M. Huber Corporation, et al., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 
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1381 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 


CIVIL ACTION NO. 192-54 


EDWARD M. ALLEN 
Wadsworth, Ohio 


and 


PITTSBURGH PLATE GLASS COMPANY, 
a Corporation of Pennsylvania 
Number One Gateway Center 

Pittsburgh, Pennsylvania 


and 


COLUMBIA-SOUTHERN CHEMICAL 
CORPORATION, 

a Corporation of Delaware 
Number One Gateway Center 
Pittsburgh, Pennsylvania 

PLAINTIFFS 


Vv. 


ORLANDO LEONARD BERTORELLI 
104 A Avenue, Huber Camp 
Borger, Texas 


and 


J. M. HUBER CORPORATION 
of Borger, Texas, a 
Corporation of Delaware 
Borger, Texas, 
and ¢/o Secretary of State of Delaware 
Dover, Delaware 


and 
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J. M. HUBER CORPORATION 
of Locust, New Jersey, a 
Corporation of New Jersey 
Navesink River Road 
Locust, New Jersey 


and 


EUGENE WAINER 
2891 East 79th Street 
Cleveland, Ohio 


and 


HORIZONS INCORPORATED, a 
Corporation of New Jersey 
2891 East 79th Street 
Cleveland, Ohio 

DEFENDANTS 


1382 COMPLAINT 
UNDER TITLE 35 
UNITED STATES CODE 
SECTION 146 


TO THE HONORABLE JUDGES OF 
THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


The plaintiffs herein for their complaint allege: 
I 


This is a civil action brought under and pursuant to 
Title 35, United States Code, section 146, and is brought 
in the United States District Court for the District of 
Columbia under Title 35, United States Code, section 146, 
there being adverse parties residing in a plurality of dis- 
tricts not embraced within the same state. 
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I 


The plaintiff, Columbia-Southern Chemical Corporation, 
is a corporation duly organized and existing under and 
by virtue of the laws of the State of Delaware, having 
an office and principal place of business at Number One 
Gateway Center, Pittsburgh, County of Allegheny, in the 
State of Pennsylvania, plaintiff, Pittsburgh Plate Glass 
Company, is a corporation duly organized and existing 
under and by virtue of the laws of the State of Pennsy]l- 
vania, having an office and principal place of business at 
Number One Gateway Center, Pittsburgh, County of 
Allegheny, in the State of Pennsylvania, and plaintiff, 
Edward M. Allen, is a citizen of the United States and 
a resident of Wadsworth, County of Summit, in the State 
of Ohio. 

1383 iit 


Defendant, Orlando Leonard Bertorelli, is, on 
information and belief, a citizen of the United States 
residing at 104 A Avenue, Huber Camp, Borger, County 
of Hutchinson, in the State of Texas. 


IV 


Defendant, J. M. Huber Corporation of Borger, Texas, 
is, on information and belief, a corporation duly organ- 
ized and existing under and by virtue of the laws of the 
State of Delaware, having an office and principal place 
of business, as shown by the records of the United States 
Patent Office, at Borger, County of Hutchinson, in the 
State of Texas, but, on information and belief, has an 
address authorized to receive service of process of ¢/o 
Secretary of State of Delaware, Dover, County of Kent, 
in the State of Delaware. 


V 


Defendant, J. M. Huber Corporation of Locust, New 
Jersey, is, on information and belief, a corporation duly 


oA 


organized and existing under and by virtue of the laws 
of the State of New Jersey, having an office and prin- 
cipal place of business at Navesink River Road, Locust, 
County of Monmouth, in the State of New Jersey. 


VI 


Defendant, Eugene Wainer, is, on information and 
belief, a citizen of the United States having an address, 
as shown by the records of the United States Patent 
Office, of 2891 East 79th Street, Cleveland, County of 
Cuyahoga, in the State of Ohio, and defendant, Horizons 
Incorporated, is, on information and belief, a corporation 
duly organized and existing under and by virtue of the 
laws of the State of New Jersey, having an office and 

principal place of business as shown by the records 
1384 of the United States Patent Office, at 2891 Hast 

79th Street, Cleveland, County of Cuyahoga, in the 
State of Ohio, but, on information and belief, has an 
address at the First National Bank Building, Princeton, 
County of Mercer, in the State of New Jersey, and has 
an agent thereat and in charge thereof, Edwin T. Good- 
ridge, upon whom process against the corporation may 
be served. 


VII 


This action arises under the patent laws of the United 
States of America, Title 35, United States Code, section 
1 et seq. (Patent Act of July 19, 1952; Public Law 593, 
82nd Cong. 2d sess., ch. 950; 66 Stat. 792), and is based 
upon the dissatisfaction of plaintiffs herein with an 
erroneous decision of the Board of Patent Interferences 
on the question of priority, and the refusal of the Com- 
missioner of Patents to grant plaintiffs a patent for 
which application for Letters Patent was made in ac- 
cordance with the law in such cases made and provided. 
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vill 


Plaintiff, Edward M. Allen, being then an employee 
of plaintiff, Pittsburgh Plate Glass Company, and now 
an employee of plaintiff, Columbia-Southern Chemical 
Corporation, having made an invention which is patent- 
able within the contemplation of Title 35, United States 
Code, sections 101 and 102, did on August 22, 1947, file 
in the United States Patent Office an application for 
Letters Patent, designated Serial No. 770,169 and en- 
titled, “Silica Composition and Production Thereof” and 
plaintiff, Edward M. Allen, at the time of filing the said 
application for Letters Patent, did then, in accordance 
with the law in such cases made and provided, take oath, 
and does now reassert, that plaintiff, Edward M. Allen, 
is the first, original and sole inventor or discoverer of 
the invention or discovery set forth in the said applica- 
tion and that plaintiff’s invention or discovery was not 

known or used by others in this country before 
1385 plaintiff’s invention or discovery thereof and not 

patented or described in any printed publication in 
this or any foreign country before his invention or dis- 
covery thereof, nor more than one year prior to the date 
of his application, and was not in public use or on sale 
in this country for more than one year prior to the date 
of his application, and plaintiffs, Edward M. Allen, Pitts- 
burgh Plate Glass Company, and Columbia-Southern 
Chemical Corporation, each allege that the said inven- 
tion or discovery has never been abandoned. 


Ix 


Plaintiff, Edward M. Allen, in accordance with the law 
in such cases made and provided, did on August 12, 1947, 
assign, by instrument in writing, his right, title and 
interest in and to the invention or discovery and the 
application for Letters Patent, designated Serial No. 
770,169 aforesaid to plaintiff, Pittsburgh Plate Glass 


TA 


Company, aforesaid, and such instrument in writing was 
duly recorded in the United States Patent Office on 
August 23, 1947, in Liber W 212, Page 496 of the Assign- 
ment Records of the United States Patent Office, and 
plaintiff, Pittsburgh Plate Glass Company, did on De- 
cember 17, 1951, assign by instrument in writing, its 
right, title and interest in and to the invention or dis- 
covery and the application for Letters Patent, designated 
Serial No. 770,169, aforesaid, to plaintiff Columbia- 
Southern Chemical Corporation, and such instrument in 
writing was duly recorded in the United States Patent 
Office on December 26, 1951, in Liber H 230, Page 377 
of the Assignment Records of the United States Patent 
Office. 


x 


Defendant, Orlando Leonard Bertorelli, did on August 
6, 1946, file, in the United States Patent Office an appli- 
cation for Letters Patent, designated Serial No. 688,685, 
and entitled, “Preparation of Silicic Acid Pigments” and, 
on information and belief, did on July 30, 1946, assign, 

by instrument in writing, said application for Let- 
1386 ters Patent, Serial No. 688,685, to defendant, J. M. 

Huber Corporation, a corporation of the State of 
Delaware, having an office and principal place of business, 
as shown by the records of the United States Patent 
Office, at Borger, County of Hutchinson, in the State of 
Texas, and such instrument in writing was duly recorded 
in the United States Patent Office on August 6, 1946, in 
Liber F-208, Page 453 of the Assignment Records of the 
United States Patent Office; and 


On information and belief the Assignment Records of 
the United States Patent Office show that certain rights 
and interests in and to identified patents and unidentified 
applications for Letters Patent, but omitting and not 
identifying application for Letters Patent, Serial No. 
688,685, have been assigned by defendant, J. M. Huber 
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Corporation, a corporation of the State of Delaware to 
defendant, J. M. Huber Corporation, a corporation of the 
State of New Jersey, all as shown by written assignment 
dated April 3, 1950, and recorded April 6, 1950, in Liber 
P-223, pages 543 to 547, inclusive, in the Assignment 
Records of the United States Patent Office, profert of 
which is hereby made, but plaintiffs are without knowl- 
edge of the identity of said assigned unidentified applica- 
tions for Letters Patent and are without knowledge of 
the fact or extent of any transfer of rights in and to 
said application for Letters Patent, Serial No. 688,685, 
between defendant, J. M. Huber Corporation, a corpora- 
tion of the State of Delaware and defendant, J. M. Huber 
Corporation, a corporation of the State of New Jersey. 


XI 


Defendant, Orlando Leonard Bertorelli, did on August 
9, 1947, file in the United States Patent Office an appli- 
cation for Letters Patent, designated Serial No. 767,857, 
and entitled, “Preparation of Crystalline Silicie Acid 
Pigments”; and on information and belief, the records 
of the United States Patent Office, at the time of the 
decision of the Board of Patent Interferences herein 

complained of, show no assignment or transfer of 
1387 rights by defendant, Orlando Leonard Bertorelli, 

in and to the aforesaid application for Letters 
Patent, designated Serial No. 767,857. 


XII 


Defendant, Eugene Wainer, did on May 6, 1947, file in 
the United States Patent Office an application for Letters 
Patent, designated Serial No. 746,311, and entitled, “Pig- 
ment And Method Of Making Same”; and, on informa- 
tion and belief, did, by instrument in writing, on May 
7, 1947, assign by instrument in writing, certain right, 
title and interest in and to his said application Serial 
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No. 746,311 to defendant Horizons Incorporated and such 
instrument in writing was duly recorded in the United 
States Patent Office on May 6, 1947, in Liber O 211 Page 
281 of the Assignment Records of the United States 
Patent Office. 


XIII 


On February 21, 1950, the Commissioner of Patents 
declared an Interference No. 84,329, between said appli- 
cation for Letters Patent, Serial No. 770,169 of plaintiff, 
Edward M. Allen, said application for Letters Patent, 
Serial No. 767,857 of defendant, Orlando Leonard Ber- 
torelli, and said application for Letters Patent, Serial 
No. 746,311 of defendant, Eugene Wainer, the issue of 
said Interference comprising the following claim: 


Count I 


“A Method of preparing a finely divided white pig- 
ment product which comprises reacting finely divided 
calcium silicate with an amount of acid sufficient to 
decompose said calcium silicate.” 


XIV 


Preliminary statements, asserting the earliest dates of 
inventive activities on behalf of plaintiff, Edward M. Allen, 
defendant,Orlando Leonard Bertorelli, and defendant, Eu- 

gene Wainer, respectively, were filed in the United 
1388 States Patent Office and approved in accordance 

with the Rules of Practice of the United States 
Patent Office. 


XV 


On June 14, 1951, after due proceedings had, the Commis- 
sioner of Patents granted a motion of the defendant, Or- 
lando Leonard Bertorelli, to accord to him the benefit of 
the filing date of August 6, 1946, of the said application 
for Letters Patent, Serial No. 688,685, of defendant, 
Orlando Leonard Bertorelli. 
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XVI 


On June 27, 1952, after due proceedings had, the Com- 
missioner of Patents redeclared Interference No. 84,329 
between the said application for Letters Patent, Serial 
No.770,169 of plaintiff, Edward M. Allen, the said ap- 
plication for Letters Patent, Serial No. 767,857 of de- 
fendant, Orlando Leonard Bertorelli, and the said appli- 
cation for Letters Patent, Serial No. 746,311 of defen- 
dant, Eugene Wainer, striking, as the issue of the inter- 
ference, the aforesaid Count I and making the issue of 
said redeclared interference the following claim: 


Count II 


“A method of preparing a finely divided white pig- 
ment product which comprises reacting a finely di- 
vided calcium silicate in an aqueous slurry with an 
acid that forms a substantially water-insoluable salt 
with calcium in an amount sufficient to decompose 
substantially all the calcium silicate, thereby forming 
a finely divided precipitate containing silica and a 
calcium salt of said acid, and separating and drying 
said precipitate.” 


XVII 


Preliminary statements, asserting the earliest dates of 
inventive activities on behalf of plaintiff, Edward M. 
Allen, and defendant, Orlando Leonard Bertorelli, respec- 
tively, were filed in said redeclared interference in the 
United States Patent Office and approved in accordance 
with the Rules of Practice of the United States Patent 
Office. 


1389 XVIII 


Defendant, Eugene Wainer, did not file a preliminary 
statement in the aforesaid redeclared interference as re- 
quired by the Rules of Practice of the United States Pat- 
ent Office; and, on August 25, 1952, the Board of Inter- 
ference Examiners entered a judgment in said redeclared 
interference against defendant, Eugene Wainer. 


4g @g@ @ 4, | A 
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XIX 


Testimony was taken in the proceedings in said rede- 
elared Interference No. 84,329, on behalf of the plaintiff, 
Edward M. Allen, but no testimony was taken in said 
redeclared interference proceedings on behalf of defen- 
dant, Orlando Leonard Bertorelli, nor on behalf of de- 
fendant, Eugene Wainer. 


xX 


The testimony and exhibits introduced in evidence on 
behalf of plaintiff, Edward M. Allen, in redeclared In- 
terference No. 84,329, established inventive acts of plain- 
tiff including conception, disclosure to others, written 
description, dilligence, successful reduction to practice 
and corroboration of such acts, of the invention or dis- 
covery of the claim of redeclared Interference No. 84,329, 
so as to establish completion of the invention within the 
contemplation of law, long prior to the filing dates of 
the applications for Letters Patent, Serial No. 688,685 
and Serial No. 767,857, of defendant, Orlando Leonard 
Bertorelli, and of the application for Letters Patent, 
Serial No. 746,311, of defendant, Eugene Wainer, and 
long prior to the dates alleged for such inventive ac- 
tivities in any preliminary statements of the defendant, 
Orlando Leonard Bertorelli, and the defendant, Eugene 
Wainer; wherefore, plaintiff, Edward M. Allen, plain- 
tiff, Pittsburgh Plate Glass Company, and plaintiff, Col- 

umbia-Southern Chemical Corporation, allege that 
1390 plaintiff, Edward M. Allen, is, and defendants, 

Orlando Leonard Bertorelli and Eugene Wainer, 
are not, the lawful first inventor of the invention or dis- 
covery defined by Count II of said redeclared Interfer- 
ence No. 84,329. 


XXI 


After due proceedings had, the Board of Interference 
Examiners of the United States Patent Office did on 
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October 13, 1953, erroneously and contrary to law, award 
priority of invention of the aforesaid claim of redeclared 
Interference No. 84,329 to defendant, Orlando Leonard 
Bertorelli, and did on January 8, 1954, render a decision 
on reconsideration, erroneously and contrary to law, re- 
fusing to reconsider or modify their decision of October 
13, 1953., The erroneous award of priority to defendant, 
Orlando Leonard Bertorelli, may enure to the benefit 
of defendant, J. M. Huber Corporation, a corporation of 
the State of Delaware, and may enure to the benefit 
of J. M. Huber Corporation, a corporation of the State 
of New Jersey, to the extent that said defendants may 
possess any interest in said application for Letters Pat- 
ent of said defendant, Orlando Leonard Bertorelli. 


XXIT 


The Commissioner of Patents has wrongfully refused 
and still wrongfully refuses to grant Letters Patent on 
the said application of plaintiff, Edward M. Allen, for the 
invention or discovery defined in Count IT of said rede- 
elared Interference No. 84,329, although plaintiffs, Ed- 
ward M. Allen, Pittsburgh Plate Glass Company, and 
Columbia-Southern Chemical Corporation, are lawfullly 
entitled thereto. 


XXIII 


No appeal to the United States Court of Customs 
and Patent Appeals from said decision of the Board of 
Patent Interferences of the United States Patent Office, 
in accordance with Title 35, United States Code, Section 

141, has been taken by plaintiffs, Edward M. Allen, 
1391 Pittsburgh Plate Glass Company, and Columbia- 

Southern Chemical Corporation. No such appeal 
is pending or has been decided. 


¢- 
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WHEREFORE PLAINTIFFS PRAY: 


(a) That this Honorable Court entertain jurisdiction 
of this complaint; and unless the adverse party or par- 
ties voluntarily make appearance, issue summons against 
all the adverse parties named as defendants herein, un- 
der the penalties of the law in such cases made and pro- 
vided, in accordance with Title 35, United States Code, 
Section 146. 


(b) That this Honorable Court adjudge plaintiff, 
Edward M. Allen, to be the first, original, sole and law- 
ful inventor of the invention or discovery defined in 
the aforesaid Count II set forth in, and forming the 
issue of redeclared Interference No. 84,329 and adjudge 
that plaintiff, Columbia-Southern Chemical Corporation, 
is entitled to receive Letters Patent of the United States 
for the said invention or discovery. 


(c) That this Honorable Court adjudge that defendant, 
Orlando Leonard Bertorelli, is not the first, original, 
sole and lawful inventor of the invention or discovery 
defined in the aforesaid Count ITI set forth in the issue 
of redeclared Interference No. 84,329 and adjudge that 
no person or party claiming any interest in applications 
for Letters Patent, Serial Numbers 688,685 and 676,857, 
or either of them, is entitled to receive Letters Patent 
of the United States for the said invention or discovery 
defined in and forming a part of the issue of redeclared 
Interference No. 84,329. 


(d) That this Honorable Court adjudge that Defen- 
dant Eugene Wainer is not the first, original, sole and 
lawful inventor of the invention or discovery de- 
1392 fined in the aforesaid Count II set forth in and 
forming the issue of redeclared Interference No. 
84,329 and adjudge that no person or party claiming any 
interest in application for Letters Patent, Serial No. 
746,311, is entitled to receive Letters Patent of the United 
States for the said invention or discovery. 


vrs 
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(e) That this Honorable Court adjudge and decree 
that the Commissioner of Patents be authorized to issue 
to plaintiff, Columbia-Southern Chemical Corporation, 
as assignee by mesne assignments, and to plaintiff, Ed- 
ward M. Allen, as assignor of said application for Letters 
Patent, Serial No. 770,169 and the inventions therein 
disclosed, Letters Patent of the United States for the 
invention or discovery defined in the aforesaid Count 
II set forth in and forming the issue of redeclared 
Interference No. 84,329. 


({) That this Honorable Court grant plaintiffs, or 
any of them such other and further relief as justice may 
require and as may be proper. 


EDWARD M. ALLEN 

PITTSBURGH PLATE 

GLASS COMPANY 

and 

COLUMBIA-SOUTHERN 

CHEMICAL CORPORATION, 
Plaintiffs 


/s/ By George R. Jones. 
GEORGE R. JONES 
Beale and Jones 
711 Fourteenth Street, N. W. 
Washington 5, D. C. 
Telephone No. NAtional 8-4304 


OF COUNSEL: 

Osear L. Spencer, and 
Raymond §. Chisholm 
Number One Gateway Center 
Pittsburgh, Pennsylvania 
Edward B. Beale 

711 Fourteenth Street, N. W. 
Washington 5, D. C. 
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ANSWER OF DEFENDANTS ORLANDO LEONARD 
BERTORELLI, J. M. HUBER CORPORATION, 
A CORPORATION OF DELAWARE, AND J. M. 
HUBER CORPORATION, A CORPORATION OF 
NEW JERSEY 


Responding to the complaint herein, the defendants 
Orlando Leonard Bertorelli, J. M. Huber. Corporation, 
a corporation of the State of Delaware, and J. M. Huber 
Corporation, a corporation of the State of New Jersey: 

1. Deny that this action is properly brought in the 
United States District Court for the District of Columbia 
under Title 35, United States Code, Section 146, and 
that there are adverse parties residing in a plurality of 
districts not embraced within the same state, but admit 
the other matters alleged in paragraph I of the com- 

plaint. 
1397 2. Admit for the purpose of this action the 
matters alleged in paragraph II, III and XII to 
XVIII, inclusive, of the complaint. 


3. Deny the matters alleged in paragraphs VI, IX 
and XXIII of the complaint for lack of knowledge or 
information sufficient to form a belief as to the truth 
thereof. 


4, Answering paragraph IV of the complaint, deny 
that the corporation referred to in the complaint as 
J. M. Huber Corporation of Borger, Texas, is a cor- 
poration existing under and by virtue of the laws of 
the State of Delaware and deny that it has an office or 
a place of business either at Borger, Texas, or else- 
where; and state to the contrary that the existence of 
the corporation organized and formerly existing under 
the laws of the State of Delaware in the name of J. M. 
Huber Corporation ceased on or about December 2, 1946, 
jin accordance with the laws of the State of Delaware, 
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by reason of the filing and the recording at that time 
of a duly signed and acknowledged Agreement of Mer- 
ger, dated the 2nd day of November, 1946, merging 
said J. M. Huber Corporation, a corporation of the State 
of Delaware, into The Huber Company, Incorporated, 
a corporation organized and then existing under the 
laws of the State of New Jersey, and changing the name 
of the surviving corporation, said The Huber Company, 
Incorporated, to J. M. Huber Corporation. 


5. For the purpose of this action, admit the matters 
alleged in paragraph V of the complaint but state that 
defendant J. M. Huber Corporation, a corporation of the 
State of New Jersey, has a principal place of business 
and is doing business at Borger, County of Hutchinson, 

in the State of Texas. 


1398 6. Admit that this action arises under the pat- 
ent laws of the United States but deny that there 
is basis for this action as alleged in paragraph VII of 


the complaint. 


7. Admit that plaintiff Edward M. Allen did on Aug- 
ust 22, 1947, file in the United States Patent Office an 
application for letters patent, designated Serial No. 770,- 
169 and entitled “Silica Composition and Production 
Thereof”, and that said plaintiff did take oath as alleged 
in Paragraph VIII of the complaint, but deny all the 
other matters alleged in paragraph VIII of the com- 
plaint. 


8. Admit the matters alleged in the first sentence of 
paragraph X of the complaint and that the assignment 
records of the United States Patent Office show that 
certain rights and interests in and to patents and ap- 
lications for letters patent have been assigned by de- 
fendant J. M. Huber Corporation, a corporation of the 
State of Delaware, to defendant J. M. Huber Corporation, 
a corporation of the State of New Jersey, but deny all 
other matters alleged in said paragraph X. 
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9. Admit that defendant Orlando Leonard Bertorelli 
did on August 9, 1947, file an application for letters pat- 
ent, designated Serial No. 767,857, as alleged in para- 
graph XI of the complaint, but deny all other matters 
alleged in said paragraph XI. 


10. Admit the matters alleged in paragraph XIX 
of the complaint in so far as the term “testimony” as 
used therein refers to depositions of witnesses, but state 
that certain evidence was introduced in said redeclared 
interference proceedings on behalf of the senior party 

therein. 


1399 11. Deny all the matters alleged in paragraphs 
XX and XXII of the complaint. 


12. Admit that an award of priority of invention and a 
decision on a petition for reconsideration adverse to con- 
tentions of the plaintiffs herein were made by tribunals 
of the United States Patent Office substantially as alleged 
in paragraph XXI of the complaint, but deny that either 
said award of priority or the decision on said petition 
for reconsideration was erroneous and contrary to law. 


13. Further answering the complaint, these defen- 
dants state that defendant Orlando Leonard Bertorelli 
was and is the original, first and sole inventor or dis- 
coverer of the invention set forth in Count II of the 
redeclared Interference No. 84,329 and as to which prior- 
ity of invention was awarded to said Bertorelli by the 
decision of the Board of Patent Interferences rendered 
October 13, 1953. Plaintiff Edward M. Allen was not 
and is not either the original or the first inventor or 
discoverer of said invention and was not and is not 
entitled to an award of priority of invention with respect 
thereto. The issue of priority of invention with respect 
thereto was determined by the Board of Patent Inter- 
ferences in accordance with the law and in full com- 
pliance with the procedures provided by law. 
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14. Further answering the complaint, these defendants 
state that defentant J. M. Huber Corporation, a corpor- 
ation of the State of New Jersey, is now and since on 
or about December 2, 1946, has been the sole and ex- 
clusive owner of the entire right, title and interest in 
and to the invention set forth in said Count II and 
constituting the subject matter of said redeclared Inter- 

ference No. 84,329, and in and to said application 
1400 Serial No. 688,685; and the same defendant is now 

and always has been the sole and exclusive owner 
of the entire right, title and interest in and to said ap- 
plication Serial No. 767,857. 


First Special Defense 


15. These defendants and each of them here assert 
the matters stated in paragraphs 4, 5, 8, 14, 16, 17 and 
18 of this answer and in paragraphs XII, XV and XVIII 
of the complaint and state that the court lacks juris- 
diction of this action and that the action is in the wrong 
district, and that these defendants have not been prop- 
erly served with process herein and are not subject to 
the jurisdiction of this court, and they pray that the 
complaint herein be dismissed, because (a) the juris- 
diction and venue and processes of this court are invoked 
solely under the provisions of Title 35 of the United 
States Code, Section 146, and (b) upon information and 
belief, none of the parties named in the complaint re- 
sides in a foreign country, and there are not adverse 
parties residing in a plurality of district not embraced 
within the same state. 


Special Defenses of Defendant Orlando Leonard Bertorelli 


16. Defendant Orlando Leonard Bertorelli reasserts 
the matters stated in paragraph 14 of this answer and 
states that he is not a proper party to this action and 
has not been properly served with process herein and 
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is not subject to the jurisdiction of this court, and prays 
that the complaint herein be dismissed with respect to 
him, for the reasons that (a) he does not reside in the 
District of Columbia but resides at Borger in the State 
of Texas, and (b) he is not a party in interest with 

respect to the subject matter of said Interference 
1401 No. 84,329, and (c) he is not the party in interest 

as shown by the records of the Patent Office at the 
time of the decision complained of in the complaint, such 
records having’ then shown that he had assigned to 
others his entire right, title and interest in and to said 
subject matter. 


Special Defenses of Defendant J. M. Huber Corporation, 
a corporation of the State of Delaware 


17. Defendant J. M. Huber Corporation, a corpora- 
tion of the State of Delaware, reasserts the matters 
stated in paragraphs 4 and 14 of this answer and states 
that this defendant is not a proper party to this action 
and has not been properly served with process herein 
and is not subject to the jurisdiction of this court, and 
prays that the complaint herein be dismissed with re- 
spect to this defendant, for the reasons that: 


(a) This defendant since on or about December2, 
1946, has had no separate existence but has been merged 
into and consolidated with defendant J. M. Huber Cor- 
poration, a corporation of the State of New Jersey, 
and this action is not a proceeding either for the en- 
forcement of an obligation of defendant J. M. Huber 
Corporation, a corporation of the State of Delaware, or 
for the enforcement of an obligation of defendant J. M. 
Huber Corporation, a corporation of the State of New 
Jersey, arising from the merger effected by the afore- 
said Agreement of Merger; and (b) this defendant is 
not a party in interest with respect to the subject matter 
of said Interference No. 84,329; and (c) this defendant 
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is not and has not been either doing business or licensed 
to do business in the District of Columbia. 


Special Defenses of Defendant J. M. Huber Corporation, 
a corporation of the State of New Jersey 


18. Defendant J. M. Huber Corporation, a corpora- 
tion of the State of New Jersey, states that this action 
is in the wrong district and that this defendant has not 
been properly served with process herein and is not sub- 
ject to the jurisdiction of this court, and prays that the 
complaint herein be dismissed with respect to this de- 
fendant, for the reasons set forth in paragraph 15 of this 
answer and because (a) this defendant is not and has 
not been either doing business or licensed to do business 
in the District of Columbia, and (b) this defendant is not 
the party in interest as shown by the records of the 
Patent Office at the time of the decision complained of 
in the complaint. 


WHEREFORE, these defendants and each of them 
respectfully pray: 

1.. That the complaint herein be dismissed forthwith 
for lack of jurisdiction and because the venue is improper. 


2. That the return of service of summons be quashed 
with respect to each of these defendants. 


3. That the complaint herein be dismissed for lack 
of merit. 


4. That each of these defendants be awarded its costs 
in this action and reasonable attorneys fees. 





a 
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1403 5. For such other and further relief as to the 
court may seem just. 


ORLANDO LEONARD BERTORELLI, 
J. M. HUBER CORPORATION, 
a corporation of Delaware 
J. M. HUBER CORPORATION, 
a corporation of New Jersey, 
Defendants 


/s/ By: John W. Malley 
John W. Malley 
Attorney for said Defendants 
Messrs. Cushman, Darby & Cushman 
American Security Building 
Washington 5, D. C. 


/s/ Albert C. Johnston 
Albert C. Johnston 
Of Counsel for said Defendants 
155 East 44th Street 
New York 17, New York 


Receipt is acknowledged of service of a copy of the 
above answer, this 15th day of March, 1954. 


/s/ George R. Jones 
Attorney for Plaintiffs 
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It is hereby certified that a copy of the above answer 
was served on Herbert P. Kenway, Esq., 24 School Street, 
Boston 8, Massachusetts, attorney for defendants Eugene 
Wainer and Horizons Incorporated, by mailing a copy 
of same to Mr. Kenway at the above address, on March 
15, 1954. 


/s/ John W. Malley 
Attorney for Defendants, 
Orlando Leonard Bertorelli, 
J. M. Huber Corporation, 
a corporation of Delaware, 
J. M. Huber Corporation, 
a corporation of New Jersey. 
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1489 INTERROGATORIES TO PLAINTIFFS 


To: George R. Jones, Esq. 
Messrs. Beale and Jones 
Attorneys for Plaintiffs 
711 Fourteenth Street, N. W. 
Washington 5, D. C. 


The defendant J. M. Huber Corporation, a corpora- 
tion of New Jersey, requests that each of the plaintiffs 
herein answer under oath, in accordance with Rule 33 
of the Federal Rules of Civil Procedure, the following 
interrogatories: 


1. Identify the particular experiments and tests and 
the particular exhibits, among those involved in the tes- 
timony before the Patent Office in Interference No. 84,329, 
which will be relied upon by the plaintiffs in the trial 
of this case to establish: 


(a) Conception of the invention in issue by Edward 
M. Allen; 


1490 (b) Reduction to practice of said invention by 
or on behalf of Edward M. Allen. 


2. Do the plaintiffs intend to offer at the trial of 
this case evidence relating to the issue of priority of 
invention that was not presented in the proceedings be- 
fore the Patent Office in said Interference? 


3. If the answer to Interrogatory 2 is in the affirma- 
tive, state as to each item of such evidence: 


(a) Whether it is oral or written, or both. 


(b) If it is oral, the name, address and occupation 
of each witness who will testify thereto. 


(c) If it is written, the date, source and authorship 
of the writing and the name of each witness by whom it 
will be identified, and annex a verified or photostat copy 
of the writing to the answers to these interrogatories. 
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(d): The reason why it was not presented in the 
proceedings before the Patent Office. 


(e) The date and nature of the act or event intended 
to be established by the item. 


Pursuant to Rule 33, a copy of the plaintiffs’ an- 
swers is to be served upon the undersigned within 
fifteen (15) days after the service of these interrog- 
atories. 


Dated: November 15, 1955 
Service of copies of the 
foregoing interrogatories 
to plaintiffs accepted 

this 15th day of November, 
1955. 


/s/ George BR. Jones 
George R. Jones 
Attorney for Plaintiffs 
Beale and Jones 
711 14th Street, N. W. 
Washington 5, D. C. 


/s/ John W. Malley 
John W. Malley 
Attorney for Defendant 
J. M. Huber Corporation, a 
corporation of New Jersey 
730 Fifteenth Street, N. W. 
Washington 5, D. C. 


/s/ Albert C. Johnston 
Albert C. Johnston 
Of Counsel for Defendant 
155 Bast 44th Street 
New York 17, New York 
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1506 ORDER 


This action came on to be heard on the motion of the 
Plaintiffs to strike interrogatories submitted by Defen- 
dant J. M. Huber Corporation, in accordance with Rule 
33 of The Federal Rules of Civil Procedure, and there- 
upon, upon consideration thereof, it is this 9th day of 
December 1955 


ORDERED that the motion be and it is hereby denied 
and the objections overruled with the exception of ob- 
jection to the last clause of question 3c, which reads: 


“and annex a verified or photostat copy of the writ- 
ing under the answers to these interrogatories” 


Approved as to form 


Edward B. Beale 
Counsel for Plaintiffs 


Judge, U. S. District Court 
for the District of Columbia 


Filed 12-21-55 U.S. Court of Appeals 


1507 PLAINTIFFS’ ANSWERS TO 
INTERROGATORIES PROPOUNDED BY 
DEFENDANT J. M. HUBER CORPORATION 


Plaintiffs in accordance with Rule 33, Federal Rules of 
Civil Procedure and in compliance with the Order of 
This Court, dated December 9, 1955, submit the following 
answers to Interrogatories to Plaintiffs served on plain- 
tiffs on November 15, 1955, by defendant J. M. Huber 
Corporation, a corporation of New Jersey: 
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Answer to Interrogatory 2 
Plaintiffs state Yes. 


Answer to Interrogatory 3(a) 


Plaintiffs state both oral and written evidence will be 
offered. 
Answer to Interrogatory 3(b) 


Plaintiffs state the names, addresses, and occupations 
of witnesses are: 


Frederick W. Gage 

c/o Dayton Chemical Products Laboratories 
West Alexandria, Ohio 

Rubber research chemist 


Arthur W. Carpenter 

943 Genessee Road 

Akron, Ohio 

Rubber chemist; B. F. Goodrich Company, Retired 


Frank Waldo 

5533 Fifth Avenue 

Pittsburgh 32, Pennsylvania 

Market Research Analyst—Columbia-Southern 
Chemical Corporation, Retired 


1512 Clarence E. Libby 
c/o North Carolina State College 
Raleigh, North Carolina 
Professor, Pulp and Paper Technology 


Carmen P. Donofrio 

125 Cheney Street 

Syracuse, New York 

Professor, Pulp and Paper Manufacture 


Louis B. Taylor 

c/o Pittsburgh Plate Glass Company 
Gateway Center 

Pittsburgh 22, Pennsylvania 

Sales Representative 
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M. G. de Navarre 

9850 Second Avenue 

Detroit 2, Michigan 

Vice President, Cosmetic Laboratories, Inc. 


William F. Talbot 

Dover and Division Streets 
Salisbury, Maryland 

Vice President, Rubberset Company 


Lehr F. Kissling 

c/o Columbia-Southern Chemical Corporation 
Barberton, Ohio 

Chemist 


Francio O. Rice 

1302 Quincy Street, N.E. 

Washington, D. C. 

Professor of Chemistry, Catholic University 
of America 


Edward M. Allen 

c/o Columbia-Southern Chemical Corporation 
Barberton, Ohio 

Chemical Engineer 


Raymond 8S. Chisholm 

c/o Pittsburgh Plate Glass Company 
632 Fort Duquesne Way 

Pittsburgh 22, Pennsylvania 

Patent Attorney 


William Platt 

c/o Columbia-Southern Chemical Corporation 
Little Building 

Boston, 

Sales Representative 


1513 Leavitt N. Gard 
Columbia-Southern Chemical Corporation 
Barberton, Ohio 
Analytical Chemist 
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Answer to Interrogatory 3(c) 


Plaintiffs state that the date, source and authorship of 
the written evidence and the names of each witness by 


whom it will be identified are: 
Witness By 
Whom It Will 
Date Source Authorship Be Identified 
2-7-40 to Research Department F. W. Gage F. W. Gage 
2-22-40 Pittsburgh Plate 
Glass Company 
4-25-45 to Research Department F. W. Gage F. W. Gage 
4-27-45 Pittsburgh Plate 
Glass Company 
10-5-43 Maison G.de Navarre Maison G. de Maison G. de 
Navarre Navarre 
4-14-43 Sun Chemical S.H.Southard W.F. Talbot 
Corporation 
9-22-42 Columbia-Southern F. Waldo F. Waldo 
Chemical Corp. 
7-22-42 Columbia-Southern William Platt William Platt 
Chemical Corp. 
10-10-42 Columbia-Southern Leavitt Gard Leavitt Gard 
Chemical Corp. 
9-19-42 7 F. Waldo F. Waldo 
9-17-42 ” C. E. Libby C. E. Libby 
9-15-42 New York State L. B. Taylor L. B. Taylor 
College of 
Forestry 
12-18-42 to * ” ” 
1-22-43 
8-25-42 * C.P.Donofrio C.P. Donofrio 
1-6-4383 to ” ” ” 
+: 
ser to 2 C.P.Donofrio C.P. Donofrio 
2-9-43 ” C.P. Donofrio C.P. Donofrio 
and and 
L. B. Taylor L. B. Taylor 
4-12-43 ” C. E. Libby C. E. Libby 
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1514 Answer to Interrogatory 3(d) 


Plaintiffs state that all written evidence identi- 
fied in Plaintiffs’ answer to Interrogatory 3(c), above, is 
newly discovered evidence that was not known to exist at 
the time of the proceedings before the Patent Office, with 
the exception of the following groups of documents: 


Date Source Authorship 
GROUP A 
2-7-40 to Research Department F. W. Gage 
2-22-40 r Pittsburgh Plate 
Glass Company 
4-25-45 to Research Department F. W. Gage 
4-27-45 Pittsburgh Plate 
Glass Company 
GROUP B 
9-15-42 New York State L. B. Taylor 
College of 
Forestry 
3-1-43 to New York State L. B. Taylor 
4-1-43 College of 
Forestry 
2-9-43 New York State L. B. Taylor 
College of 
Forestry 


and that, as to the groups of documents, Group A, dated 
2-740 to 2-22-40 and 4-25-45 to 4-27-45, these documents 
were made available to counsel for Orlando Leonard Ber- 
torelli during the proceedings in Interference No. 84,329, 
before the Patent Office and formed the basis for the stipu- 

lation between the parties appearing on pages 291 
1515 and 292 of the transcript of the testimony taken on 

behalf of E. M. Allen before the Patent Office dur- 
ing the aforesaid proceedings. The remaining group, 
Group B, of the written evidence listed above was known 
to exist but was not offered in the proceedings before the 
Patent Office because its probative value and admissibility 
did not become apparent until the above newly discovered 
evidence was found. 
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1481 IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 192-54 


EDWARD M. ALLEN 
Wadsworth, Ohio 


and 


PITTSBURGH PLATE GLASS COMPANY 
a Corporation of Pennsylvania 
Number One Gateway Center 
Pittsburgh, Pennsylvania 


and 


COLUMBIA-SOUTHERN CHEMICAL 
CORPORATION, 

a Corporation of Delaware 
Number One Gateway Center 
Pittsburgh, Pennsylvania 

Plaintiffs 
v. 
ORLANDO LEONARD BERTORELLI 
104 A Avenue, Huber Camp 
Borger, Texas 


and 


J. M. HUBER CORPORATION 
of Borger, Texas, a 
Corporation of Delaware 
Borger, Texas 
and c/o Secretary of State 
of Delaware 
Dover, Delaware 


and 
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J. M. HOBER CORPORATION 
of Locust, New Jersey, a 
Corporation of New Jersey 
Navesink River Road 
Locust, New Jersey 


and 


EUGENE WAINER 
2891 East 79th Street 
Cleveland, Ohio 


and 


HORIZONS INCORPORATED, a 
Corporation of New Jersey 
2891 East 79th Street 
Cleveland, Ohio 
Defendants 


1482 PRETRIAL STATEMENT 


This cause of action is under the provisions of the 
Patent Act of 1952, and, more particularly 35 USC 146. 
The cause of action is based upon proceedings within 
the Patent Office and the decisions of the Board of 
Patent Interferences in Interference 84,329. 


It is plaintiffs’ claim, first, that the decisions of the 
Patent Office, adverse to plaintiffs, were erroneous and, 
second, that the parties joined as defendants in this suit 
are proper and indispensable within the clear mandate 
of 35 USC 146. 


As to the first claim plaintiffs will show, from the 
records of the Patent Office for the purpose of deter- 
mining priority of inventorship between plaintiff Allen 
and defendants Bertorelli and Wainer. Of these three 
parties, plaintiff Allen was the last to file his applica- 
tion and had the burden of proof of establishing priority 
over both defendant Bertorelli and defendant Wainer. 
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The subject matter of the interference and of fhe 
single claim involved in this suit is a process of pre- 
paring a white pigment. As provided by law and the 
Rules of Practice of the Patent Office, plaintiff offered 
evidence in Interference 84,329 to establish that plain- 
tiffs had completed the invention by proof of conception 
and actual reduction to practice long prior to the record 
date of defendant Bertorelli. Defendant Bertorelli elected 
to rely upon his filing date of August 6, 1946, and of- 
fered no evidence of inventive activities prior to that 

date. 


1483 After consideration of the evidence before it, the 

Board of Patent Interferences rendered a deci- 
sion on October 13, 1953, and rendered a final decision 
on reconsideration on January 8, 1954. 


In these decisions the Board of Patent Interferences 
correctly found that plaintiffs had conceived the process 
of the count as early as 1940 and both isolated and identi- 
fied the pigment produced by the process. The Board of 
Patent Interferences erroneously decided that plaintiffs 
had not established the utility of the pigment and there- 
fore erroneously ruled that plaintiffs had not completed 
their invention, by an actual reduction to practice of the 
process. 


It is plaintiffs’ claim that in its decisions in Interference 
84,329, the Board of Patent Interferences established an 
arbitrary and improper standard for reduction to prac- 
tice of a process. The decision of the Board of Patent 
Interferences was contrary to the statutes and contrary 
to controlling decisions of the U. S. Supreme Court, of 
the several ‘Circuit Courts of Appeal and of the U. S. 
Court of Customs and Patent Appeals, all of whose decf- 
sions are binding upon the Patent Office. It is plaintiffs’ 
claim that there is no requirement of law that an in- 
ventor must make and reduce to practice a second inven- 
tion, to wit a product, before he is considered to have 
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reduced to practice the process invention which produces 
that product. 


It is plaintiffs’ claim therefore that the decisions of 
the Patent Office are erroneous, that the plaintiffs were 
erroneously deprived of an award of priority by virtue 

of an improper requirement imposed by the Board 
1484 of Patent Interferences and that plaintiffs have 

properly proved priority long prior to the filing 
dates of the applications of either the defendant Berto- 
relli or the defendant Wainer. 


Plaintiffs also claim that even if the strict require- 
ments of utility established by the Board of Patent Inter- 
ferences were proper, plaintiffs met those requirements 
before the Patent Office and the Board’s decision was 
contrary to the weight of plaintiffs’ evidence fully demon- 
strating the utility of the pigment produced by the 
process of the count. Plaintiffs’ pigment was proved to 
be useful in vuleanized rubber. Notwithstanding the 
foregoing, plaintiffs, at the trial, will present additional 
evidence fully demonstrating the utility of plaintiffs’ 
pigment and fully establishing actual reduction to practice 
of the process in controversy within any requirement of 
law. 

e ca . sd 
1486 Defendants Orlando Leonard Bertorelli, J. M. 
Huber Corporation, a corporation of Delaware, and 
J. M. Huber Corporation, a corporation of New Jersey, 
make the following pre-trial statement: 


They withdraw their special defenses raising juris- 
dictional issue and concede the jurisdiction of this 
Court. 


They deny that the decision of the Board of Patent 

Interferences was erroneous in the respects com- 
plained of by the plaintiffs. 

1487 They deny that plaintiff Allen had either 

completely conceived or reduced to practice 


34 A 


the process forming the subject matter of the inter- 
ference, prior to Bertorelli’s date of invention. 


They state that the evidence of the experiments 
performed by the plaintiffs prior to that date will 
shaw that Allen either had not completed the claimed 
invention or had abandoned or suppressed it. The 
evidence will not sustain the plaintiffs’ burden of 
proving with thorough conviction that the Board of 
Patent Interferences erred in its decision. 


1476 STIPULATION 


It is stipulated by and between counsel for Plaintiffs 
and counsel for each of the Defendants, respectively that, 
pursuant to the authority of Title 35, United States Code, 
section 146, the record in the United States Patent Office 
with respect to Interference No. 84,329, may be offered 
and admitted in evidence at the trial of this suit, with- 
out motion, pursuant to the agreement hereinafter set 
forth. 


1478 II 


In the event that the Patent Office will release to the 
parties, without certification, the testimony and exhibits 
of the record introduced in Interference No. 84,329, in the 
Patent Office by the parties, the testimony and exhibits 
of record in the Patent Office may be obtained from the 
Patent Office by counsel for the Plaintiffs and offered and 
admitted, subject to any objection as to relevancy, mate- 
riality or competency, in evidence with the same force 
and effect as if originally taken and produced in this suit. 


Ii 


In the event that the Patent Office refuses to release 
for the purposes of the trial of this suit any of the 
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copies, in the possession of the Patent Office, of the testi- 
mony and exhibits of the parties of record in the Patent 
Office, uncertified duplicate copies thereof may, at the 
trial of this suit, be offered and admitted, subject to any 
objection as to relevancy, materiality or competency, in 
evidence with the same force and effect as if originally 
taken and produced in this suit, but subject to correction 
and conformation with the corresponding copy in the pos- 
session of the Patent Office if error should appear. 


1585 INFORMAL MEMORANDUM 


Upon the record made at the trial of the case the court 
finds that the evidence of Allen’s activities was wholly 
insufficient to establish rights in the invention prior to 
Bertorelli’s disclosure. Evidence was presented relating 
to various experiments performed by Allen but no such 
experiment achieved the success or utility requisite to 
an actual reduction to practice. 


Upon the whole case the court finds that the plaintiffs 
have failed to carry the burden of proof which rests upon 
them. 


Counsel for defendants will present for settlement find- 
ings of fact, conclusions of law consistent with this an- 
nouncement and a judgment form dismissing the com- 
plaint. 


F. Dicxrnson Letts 


Judge 
s * w s 
1607 FINDINGS OF FACT 
1. This action arose under Section 146 of the Patent 
Act of 1952, U. S. Code Section 146, from plaintiffs’ al- 
leged dissatisfaction with the decision rendered on Oc- 
tober 31, 1953, by the Board of Patent Interferences in 
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Interference No. 84,329, entitled Allen v. Bertorelli The 
Board awarded priority of invention to defendant Orlando 
Leonard Bertorelli, the senior party to the interference. 


2. Plaintiff Edward M. Allen is a citizen of the United 
States, residing at Wadsworth, Ohio. He is an employee 
of plaintiff Columbia-Southern Chemical Corporation, a 
corporation of the State of Delaware, which in turn is a 
wholly-owned subsidary of plaintiff Pittsburgh Plate 
Glass Company, a corporation of the State of Delaware. 


3. Defendant Orlando Leonard Bertorelli is a citizen 

of the United States residing at Borger, Texas. De- 

fendant J. M. Huber Corporation is a corporation 

1608 of the State of New Jersey. The defendant named 

as J. M. Huber Corporation of Borger, Texas, a 
corporation of Delaware, is no longer in existence. 


4. On August 6, 1946, defendant Bertorelli duly filed 
in the United States Patent Office a patent application 
Serial No. 688,685, fully disclosing the subject matter 


of the interference. The disclosure of that application 
was continued in Bertorelli’s copending application Ser- 
ial No. 767,857, filed August 9, 1947. Defendant J. M. 
Huber Corporation now owns the Bertorelli application 
and all inventions disclosed in it. 


5. On August 22, 1947 plaintiff Edward M. Allen filed 
in the United States Patent Office his first patent ap- 
plication, Serial No. 770,169, disclosing and claiming the 
subject matter of the interference. Plaintiff Columbia- 
Southern Chemical Company now owns the Allen ap- 
plication. 

6. When the interference was declared on February 
21, 1950, defendant Eugene Wainer was made a party 
to the proceeding. Wainer withdrew from the interfer- 
ence by his communication to the Commissioner of Pat- 
ents dated July 22, 1952, and a judgement on the record 
was rendered against him on August 25, 1952. Wainer 
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and his assignee, defendant Horizons Incorporated, a 
corporation of the State of New Jersey, appeared and 
answered the complaint in this action. 


7. This action was on trial for a period of two weeks, 
from March 5 through March 16, 1956. The court heard 
and has considered the testimony and depositions of six- 
teen witnesses on plaintiff’s behalf, including numerous 
exhibits and all those parts of the record of the Patent 
Office proceedings which were offered by the plaintiffs 

at the trial. 


1609 8. In his preliminary statement sworn to on 

June 22, 1951, plaintiff Edward M. Allen stated 
under oath that he made the invention defined by the 
count in issue, that it was first disclosed to others on 
or about January 31, 1940, and that it was first success- 
fully reduced to practice on or about February 1, 1940. 


9. Edward M. Allen had not, prior to August 6, 
1946, conceived or disclosed to others the invention de- 
fined by the count. His written report of January 31, 
1940, and the other disclosures which he made prior to 
August 6, 1946, did not contain a disclosure of this in- 
vention. The plaintiffs’ records of experiments carried 
out following his report of January 31, 1940, do not show 
a conception of the invention. 


10. Plaintiffs’ evidence related to numerous differ- 
ent experiments which were carried out by or for the 
plaintiff corporations at various times in the period 
from 1940 through 1945. The evidence does not show 
that any of these experiments made use of the invention 
defined by the count. 


11. The principal novelty distinguishing this inven- 
tion from the prior art consists in the preparation of a 
finely divided white pigment product by a method in 
which a finely divided calcium silicate in an acqueous 
slurry is reacted therein with an acid in an amount suf- 
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ficient to decompose substantially all the calcium silicate, 
a finely divided precipitate being formed by the reaction 
and then separated and dried. None of the experiments 
carried out by the plaintiffs prior to August 6, 1946, 
was shown to have made use of a method of that 
description. 


12. The evidence adduced by the plaintiffs to show 

the compositions of the respective materials 

1610 treated and of the respective products obtained 

in their experiments was not reliable. As to ev- 

ery experiment, the evidence failed to show satisfactorily 

what chemical compound or compounds were treated, 

what chemical compounds were produced, or what chem- 
ical changes were brought about. 


13. Plaintiffs’ experiments in 1942 and 1943 with the 
preparation of materials generally called “Silene A-1” 
were carried out by the use of aluminum sulfate for 
the reaction. Aluminum sulfate is a salt. It is not 
an acid 

14. The experiment carried out in 1945 by plaintiffs’ 
employee, James L. Reynolds, did not produce a finely 
divided white pigment product. These were experi- 
ments with the use of tall oil as a coating for pigment 
particles, according to a method disclosed in U. S. pat- 
ent No. 2,345,191 of Frederick Gage. They were not 
experiments with a method conforming to the count. 


15. None of the experiments performed by the plain- 
tiffs prior to August 6, 1946, demonstrated the posses- 
sion of a successful process having practical utility for 
the intended purpose. The experiments performed early 
in 1940 by Amos Dorinson with the use of CO: were 
found objectionable, were superseded by different ex- 
periments, and were never repeated. Plaintiffs’ work 
with the so-called “Silene A-1” materials petered out 
about 1943. There was no evidence that the Reynolds 
experiments were successful, nor that the products of 
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these experiments were recognized as being useful for 
any purpose. 


16. There were long lapses of time and numerous 
changes both of procedure and of objectives between the 
various sets of plaintiffs’ experiments. There was a 

lapse of over seven years between Allen’s alleged 
1611 making of the invention and the filing of his pat- 

ent application on August 22, 1947. The record 
contains no satisfactory explanation of these circum- 
stances. 


CONCLUSIONS OF LAW 
1. This court has jurisdiction of the action. 


2. On August 6, 1946, the invention in issue was con- 
structively reduced to practice by defendant Orlando 
Leonard Bertorelli. 


3. Plaintiffs had the burden of proving at least to 
a thorough conviction their claim that Edward M. Allen 
was the first inventor. 

4. The evidence of Allen’s activities was wholly in- 
sufficient to establish rights in the invention prior to 
Bertorelli’s disclosure. 

5. None of the experiments performed by Allen or 
on his or plaintiffs’ behalf prior to August 6, 1946, 
achieved the success or utility requisite to an actual 
reduction to practice. 


6. Plaintiffs failed to carry their burden of proof. 


7. Edward M. Allen was not the first inventor of the 
subject matter in issue. 


8. Orlando Leonard Bertorelli was the first inventor 
thereof. 


40 A 
9. The defendants are entitled to a judgment dis- 


missing the complaint and to their costs sustained in 
this action. 


Dated: Wasnmoten, Dy Gia icscicceiciccenmremenenns: 


June , 1956 United States District Judge 
1612 JUDGMENT 


The issues in the above-entitled action having been 
brought on for trial before Honorable F. Dickenson 
Letts,, and the evidence adduced by the parties hav- 
ing been heard, and the Court having filed a memor- 
andum of its opinion and having made its findings of 
fact and conclusions of law, it is hereby 


Ordered, Adjudged and Decreed that the action be and 
it is hereby dismissed on the merits, and that the 
defendants Orlando Leonard Bertorelli and J. M. Huber 
Corporation have and recover from the plaintiffs their 
costs in the action. 


ERaCPE Ss Wr A ie a 
June 11, 1956 United States District Judge 


APPROVED AS TO FORM 


/s/ John W. Malley 
Counsel for Defendants 
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1613 MOTION UNDER RULE 52(b) 


Now come the plaintiffs in the above-entitled ac- 
tion and move this Honorable Court, pursuant to Rule 
52(b) FRCP, for an order amending the Findings of Fact 
and Conclusions of Law entered in this cause on or about 
June 11, 1956, as follows: 


(1) By striking Findings of Fact 9 through 16 and 
substituting therefor the findings of the form hereto 
annexed and marked “Annex A—Proposed Amenda- 
tory Findings.” 


(2) By striking Conclusions of Law 3 through 9 
and substituting therefor a conclusion of the form 
hereto annexed and marked “Annex B—Proposed 
Amendatory Conclusion of Law.” 


In Annexes A and B, the proposed amendatory findings 
and conclusions are, in such instance, set out with an 
alternative verb form. One or the other form of the verb 
must, of course, be stricken before entry. 


It is our submission that a correct appraisal of the 
evidence would require our proposed amendatory 
1614 finding No. 1 to be entered with the phrase “has 
not” and No. 2 with the phrase “has.” Likewise 
we submit that a correct appraisal of the applicable law 
requires our proposed amendatory conclusion of law to be 
adopted with the phrase “need not.” Presumably our op- 
ponent would, in each instance, urge that the opposite 
choice of verb form be made. In any event, however, the 
proposed forms should be substituted for those earlier 
employed in order to conform the judgment with fhe 
actual scope of the Court’s jurisdiction of the subject- 
matter. 


Grant of this motion and adoption of our submission as 
to the choices in the alternative wordings preferred will, 
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of course, require the present Judgment Order to be va- 
cated and another entered. 


Respectfully submitted, 


/s/ George R. Jones 
Attorney for Plaintiffs 
Of Counsel: 
Richard Russell Wolfe 
One North LaSalle Street 
Chicago 2, Illinois 


Service of plaintiff’s motion under Rule 52(b)(F-.B. 
C.P.) acknowledged this 20th day of June 1956. 


/s/ John W. Malley 
Attorney for Defendants 


1615 ANNEX A 
PROPOSED AMENDATORY FINDINGS 


1. Defendant (has ), and by evidence which in 
(has not) 
character and amount carries thorough conviction, shown 
that each of the following findings by the Board of Inter- 
ference Examiners fails correctly to state the ultimate 
facts as they actually existed: 


(a) As shown by the record Columbia made finely 
divided calcium silicate on a commercial scale and 
marketed it under the trade-name Silene. Various 
uses were suggested for the product, the most 
important being as a rubber pigment. The high 
alkalinity of Silene proved deleterious under cer- 
tain conditions and this led Allen and his co-work- 
ers to reduce its alkalinity. Initially, as early as 
January 1940, Allen had the idea of gassing a 
Silene slurry with CO: to lower the alkalinity 
and produce a mixture of calcium carbonate and 
silicic acid. Later, other acids were used. 
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(b) Dorinson, a research chemist, testified that near 


(c) 


1616 


the end of January, 1940, he obtained about 8 
gallons of Silene slurry from the Columbia plant 
and half of the slurry was washed to remove 
chloride ion. A portion of the washed product, 
code-named Yd-2-85, was used as a control and 
the remainder, coded Yd-2-86, was subjected to 
carbon dioxide and filtered. The resultant cake 
was broken up and dried and a sample rubbed 
through a 40 mesh screen was found to have a 
pH of 8.6, in contrast to pH 10 for the control 
which had been similarly treated except for the 
CO: gassing. 

A few days later Dorinson used the remaining 
initial portion of Silene to carry out a similar 
experiment, with substantially the same results. 
The control was designated Yd-2-87 and the gassed 
product Yd-2-88. 


While Dorinson himself did not analyze the Silene 
slurry yet is was analyzed by others and he had 
no doubt it contained calcium silicate since that 
was the nature of the product seit Bae gen- 
eral knowledge in the plant. Dorinson knew the 
solid silicate was in finely divided form based 
on gross tactual inspection. All the powdered 
materials Yd-2-85 through 88 were described by 
him as white and of very small ultimate particle 
size. 
(d) F. W. Gage, a chemist skilled in rubber 
compounding research, testified that he was the 
inventor of Silene and was quite familiar with its 
properties and the plant operations involved in 
producing it; and that Dorinson’s experiments 
were performed under his direction. Gage re- 
corded summary accounts of Dorinson’s work in 
his own notebook (Exh. 42) and testified that he 
witnessed part of the experiments and that it was 
his job to be acquainted with the work. ; 
Gage testified that the slurry used by Dorinson 
was obtained from the same plant referred to in 
a report which he (Gage) wrote, describing the 
preparation of Silene as it was known as of Feb- 
ruary 29, 1940, the date of the report. Hxamina- 
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tion of the report (Exh. 41) leaves no room for 
doubt about the nature of Silene as it was made 
at that time. Bearing in mind also the confirma- 
tion found in the analytical reports relating to 
Yd-2-85 and Yd-2-87 (see Exhibits 25 and 27; stip- 
ulation, Rec. pp. 1945) we are satisfied that Dor- 
inson had the correct knowledge in respect to the 
chemical nature of the Silene slurry which he used. 


The contention that Dorinson made no tests of 
the gas used is not well taken. The possibility 
that Dorinson might be mistaken is exceedingly 
remote in regard to a gas as common as CO:. At 
any event, the stipulated analytical reports (Exhs. 
26 and - prove conclusively that the right gas 
was used . 


The senior party contends that the proofs do not 
establish the use of an amount of acid sufficient 
to decompose “substantially all” the calcium sil- 
icate, as the count requires. However, it can be 
readily calculated from the analyses of Yd-2-86 
and Yd-2-88 (Exhs. 26 and 28) that the molecular 
ratio of CO. to CaO is about 1 to 1, from which 
fact it would be readily apparent to any chemist 
that the decomposition was substantially complete. 
It is also considered quite obvious that CaCO, 
was formed together with silica. 


However, the analyses of Yd-2-85 through 88 were 
carried out under Gage’s direction and Gage re- 
corded the data in his notebook, Exh. 42. The 
significance of the analytical data is believed so 
obvious as to refute any contention that Allen 
or those working in his behalf did not recognize 
an was accomplished, at least by April of 
1940. 


(h) We conclude, therefore, that Dorinson 
ased the correct starting material and reacted it 
with CO. to decompose substantially all the cal- 
cium silicate and obtained a product as required 
by the count. 


(i) Further work with carbon dioxide to reduce the 
alkalinity of Silene was carried out by J. L. Rey- 
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nolds. In 1945 Reynolds prepared his own silicate 
slurry and after gassing the resultant product 
was treated with a tall oil derivative. It was dried 
and milled and given the code designation SC-4- 
645. The product which was somewhat discolored 
by the tall oil, was then submitted to the approp- 
riate laboratories for analysis and testing in a 
rubber composition. Although Reynolds prepared 
a number of such products SC-4465 is represen- 
tative and is the only one that need be discussed. 


(j) Lehr F. Kissling, a chemical engineer, also did 
some experimental work with Silene. In December 
of 1942 and at various times in 1943 Kissling 
treated substantial quantities (of the order of hun- 
dreds of pounds) of Silene slurry with an alum- 
inum sulfate solution sufficient to reduce the pH 
to approximately 7 and even lower. In February 
of 1946 Kissling treated a Silene slurry with phos- 
phoric acid with substantial reduction of pH. Kis- 
sling described each of the products of the fore- 
going experiments as a very fine white powder 
(Record, pp. 91 and 96), which is in reference to 
their condition after having been dried and milled. 
Kissling was well acquainted with Silene, having 
had quite a bit of experience in the Silene plant. 
He did not personally analyze the particular slur- 
ries used but an analysis is not considered neces- 
sary, inasmuch as it was a commercial product 
whose chemical and physical nature was well known 
to Kissling and others about the plant. 


Bertorelli urges that the delay on Allen’s part in 
filing his application is pursuasive evidence that 
the experiments relied upon were abadoned. While 
long delay in filing may in certain cases be a potent 
circumstance tending to show abandonment we do 
not think this doctrine is applicable here, partic- 
ularly in view of the record of persistent activity 
by the party Allen in seeking to produce and mar- 
ket a “neutralized” Silene. 


1618 2. Plaintiff (has ), and by evidence which 
(has not) 
in character and amount carries thorough conviction 
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and which was not available to the Board of Interference 
Examiners, shown that each of the products referred to 
in the following findings by that board had, in fact, been 
tested in a manner and under circumstances adequate 
to demonstrate its utility: 


(a) 


(b) 


(c) 


1619 


Allen further relies on the sumbission of samples 
of Yd-2-86 and Yd-2-88 to a potential customer as 
clear evidence of reduction to practice, citing the 
recent case of Morway et al. v. Bondi, 673 O. G. 
859, 97 USPQ 318, 202 F (2d) 763, C.C.P.A. 
——. Waldo testified that on May 1, 1941 he per- 
sonally left the samples with the Brooklyn Color 
Works for testing. There is no evidence of suc- 
cessful testing and according to Waldo’s report 
(Exh. 37-C) he was informed that Yd-2-86 (the 
only sample tested) was much too small to carry 
the tests beyond the preliminary stages. 


Finally, it is contended by Allen that utility in 
respect to the products Yd-2-86 and Yd-2-88 was 
demonstrated by successful testing in rubber com- 
positions. Gage directed the making of the tests 
and recorded the data in his notebook Exhibit 42, 
see pages 52, 56, and 72 and the stipulation on 
pp. 291 and 292 in the record. Neither Gage nor 
any other witness testified that the rubber tests 
were successful, nor did any witness interpret or 
explain the data. There is no evidence enabling 
us to conlude that the test data itself demonstrates 
success. If anything, comparison with the standard 
and the controls would appear to demonstrate in- 
feriority at least in certain respects. 


Reynold’s product SC-4-465 was rubber tested but, 
as before, no witness testified that the tests were 
successful and the test data, standing alone, is 
inadequate to enable us to determine that the prod- 
uct tested was practicable for the intended 
Pp se. 
issling’s products apparently were not tested 
in the rubber testing laboratory. However, a 
number of samples in substantial amounts were 
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distributed to the trade for testing but the record 
does not establish that the products were success- 
ful. The Morway et al, case is not applicable for 
the same reasons stated above in respect to the 
samples sumbitted to the Brooklyn Color Works. 


1620 ANNEX B 


PROPOSED AMENDATORY CONCLUSION 
OF LAW 


1. In order to establish a reduction to practice of 
the process defined by the Interference Count here in 
issue, Plaintiff (must ) prove that he has demon- 

(need not) 
strated through actual usage or test the utility of the 
product of that process. 


PROCEEDINGS 


103 MR. BEALE: I offer as Plaintiffs’ Exhibit num- 
ber 8, a copy of the depositions taken on behalf of 
plaintiff Allen in Interference 84,329. I might explain for 
The Court’s benefit that that is one of the three of- 
104 ficial copies filed in the Patent Office and transmitted 
to me by stipulation, by approval of the Patent Of- 
fice, on Judge Curran’s order. It is this volume which con- 
tains the depositions of a number of witnesses and an in- 
dex, both of the witnesses and of the exhibits offered. 

Now, it does contain an overabundance of objections 
by counsel for defendants interposed during the taking of 
those depositions. 

The Patent Office in its final decision in Plaintiff’s Ex- 
hibit Number 5 and in its original more comprehensive 
decision of October 13, 1953, Exhibit 5, made no rule on ob- 
jections. But it seems abundantly clear from the findings 
of the board that the objections were overruled almost 
completely. I see no other justification for the board’s 
findings in that case. 





48 A 


So I offer them and I suggest if Mr. Johnston wishes 
to post or raise objections, that we resolve some procedure 
before The Court for having those raised and ruled upon. 

MR. JOHNSTON: Your Honor, I do wish to state ob- 
jections I state objections to the whole deposition on 
the ground that it is irrelevant for the reason that there 
was never any connection of the testimony with any prac- 
tice of what this—or any conception of what this claim 
in issue calls for. 

I further submit that this record is replete with 

105 incompetent testimony in which witnesses were read- 

ing from documents, and witnesses were stating con- 
clusions in answer to leading questions of counsel. 

I quite agree with Mr. Beale that the Patent Office paid 
no attention to my objections, and therein I think, Your 
Honor, lies the difficulty in the degrees to which Mr. Beale 
is able to say that there was an indication of findings by 
the Patent Office tending to be in his favor, that they did 
pay no attention to these objections. 

However, it seems to me incumbent to repeat these ob- 
jections and to again point out, as I have previously to 
counsel for the plaintiff, that we believe it is his obligation 
to prove his case here according to proper rules of evi- 
dence. 

Now, my objection, therefore, is a general objection to 
the relevancy of this whole transcript— 

THE COURT: Which I can only rule upon when I hear 
it read. 

MR. JOHNSTON: When you hear— 

THE COURT: When I hear the deposition read. 

MR. JOHNSTON: Yes, Your Honor, that I understand. 

And then I have objections to the competency of parts 
of it in many areas of the deposition. 

THE COURT: And that I could only rule on when it 

is read. 
106 MR. JOHNSTON: Yes, Your Honor. 
Then, of course, there may be some other objec- 


ér 
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tions that are of record here, which would come up as the 
depositions were read. 

THE COURT: Yes. Well, it is your position that the 
depositions should be read in evidence and that The Court 
should rule upon the objections as they appear. 

MR. JOHNSTON: I think that that is the only way 
that I can see, Your Honor, in which we can get a clear 
and proper holding as to the propiety of this evidence. 


108 THE COURT: The Court would have to know 

what is in it before he could rule on that, and some- 
body has got to read it to The Court or The Court has 
got to read it. 

MR. BEALE: If Your Honor wishes, we will read it 
but I wonder if we cannot reserve then the reading of that 
until later, and put on a couple of witnesses and let them 
testify ? 

THE COURT: Yes, of course. 

MR. BEALE: We have some who have engagements 
later this week and we would like to have excused. 

THE COURT: Well, I suggest you withhold that 
109 then until a later time in the trial. 

MR. BEALE: In addition to the record of dep- 
ositions, there were some 42 documentary exhibits, which 
were offered during the taking of those depositions and 
presented to the Patent Office. They were marked by ex- 
hibit numbers 1 to 42, and in some cases letters were used 
to further identify particular pages. Those are original 
exhibits which were before the Patent Office, and have 
been produced by virtue of this stipulation here in court, 
and I have had them marked for identification as Plain- 
tiffs’ Exhibit 9-1 to 9-42, inclusive. 

Now, as to those, the objection to them has been stated 
in the offer in the deposition, so I suppose Your Honor will 
want to handle them along with the depositions. 

THE COURT: I see no other way. 

MR. JOHNSTON: Yes, Your Honor, I do have a gen- 
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eral objection to all of them insofar as they are offered as 
evidence of reduction to practice, on the ground that they 
are heresay in that connection. That is a general objection 
to all of these documentary items that are a part of that 
record. 

THE COURT: How many of them were memoranda 
of the witness made at the time of the occurrence? 

MR. JOHNSTON: There were at least two that were 

corroborated as memoranda of Allen, the alleged 
110 inventor, and might be competent as evidence of 

conception, but not of the fact of reduction to prac- 
tice. 

Now, was your question broader than that, Your Honor? 

THE COURT: Well, I was thinking of this: of course, 
a witness who can produce a memorandum that he made 
at the time of the occurence may be used to refresh his 
recollection. 

MR. JOHNSTON: Yes, Your Honor, that is quite cor- 
rect, and in that respect— 

THE COURT: Does your objection go to that kind of 
a document? 

MR. JOHNSTON: Some of these documents are of 
that kind. To the extent that they may be utilized prop- 
erly to refresh a witness’ recollection, and that witness 
testifies as to his recollection, I have no objection to their 
utilization in that respect. 

To the extent, however, that they were merely identi- 
fied as records and offered and then asserted to prove what 
counsel or the other party chose to describe as the show- 
ing of the fact, evident from their contents, then I submit 
that they were clearly incompetent for that purpose. 

THE COURT: Well, now, gentlemen, there will be no 
possible way for me to rule upon those matters until I 
hear the deposition. 
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120 DIRECT EXAMINATION 


BY MR. BEALE: 

Q Mr. Gage, will you state your name, age, and resi- 
dence? A Frederick W. Gage; age, 43. I live at 433 
Aberdeen, Dayton, Ohio. 

Q By whom are you employed? A Dayton Chemical 
Product Laboratories, West Alexandria, Ohio. 

Q Will you state your education background? A I re- 
ceived a Bachelor of Science Degree from Illinois Wes- 
leyan in 1934, and a Master of Science Degree from North- 
western University in 1937. 

Q How long have you been associated with your pres- 

ent employer? A About two years. 
121 Q And what are your duties with your present 
employer? A My title is technical director. 

Q And as technical director, with what materials and 
subjects are you concerned? A We manufacture a line of 
rubber to metal bonding agents. 

Q Before you were associated with your present em- 
ployer, by whom were you employed? A The Columbia 
Southern Chemical Association of Barberton, Ohio. 

Q How long were you employed with that company? 
A A little more than seventeen years. 

Q What was the nature of your duties as an employee 
of that company? A They were quite varied. I worked 
for the most part on rubber reinforcing pigments. I also 
worked on a number of the other products which Columbia 
Southern manufactures. 

Q Mr. Gage, are you the Frederick W. Gage who gave 
a deposition on behalf of one Edward M. Allen in Inter- 
ference 84,329? A Yes. 

Q Some years ago? A Yes. 

Q Do you recall that that deposition was given 
122 in November, 1952? A I recall the approximate 
date, yes. 

THE COURT: Now, Mr. Beale, when you have your 
witness here, why do you want to rely on a deposition? 
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The general rule is that a deposition is not heard if the 
witness is present. 

MR. BEALE: Yes, Your Honor. 

THE COURT: Why don’t you cover everything? 

MR. BEALE: I am familiar with that rule as to dis- 
covery depositions and their use. I think, however, this 
is a deposition taken under somewhat different provisions 
under a statute and the Commissioner’s rules, which re- 
quire that it had been taken as it was at the time that it 
was. 

I can, if Your Honor wishes, to just go over that entire 
deposition and avoid offering it as part of the testimony. 

THE COURT: I would prefer that. 

MR. BEALE: Well, then, I will repeat the deposition 
and add the new evidence that I had intended to add at the 
conclusion of that portion. 

BY MR. BEALE: 

Q During the course of your employment with Colum- 

bia Southern, did you have any occasion to do any work 

on rubber formulations? A Yes, I had consider- 
123 able experience with formulating coumpounds for 

rubber. The fact is very shortly after I became an 
employee of Columbia Southern, I was given that type of 
work to do and continued with it throughout my seven- 
teen years’ employment by the Columbia Southern Chem- 
ical Corporation. 

Q Were the nature of your duties such as to give you 
any familiarity with the background of the art of com- 
pounding rubber? A Yes, I had considerable experience 
along that line. Do you wish me to enlarge on that at all? 

Q Well, I think it would be helpful to The Court if you 
would state the nature of your experience and your under- 
standing of the art of compounding rubber. A Well, 
from almost my first day of employment at Columbia 
Southern, I was interested in their line of rubber pigments 
such as calcium carbonate. I had become familiar with the 
compounding of such materials. 
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Of course, in order to know more about the rubber com- 
pounds in which the calcium carbonate pigments which 
they manufactured were included, I became familiar with 
the wide variety of rubber compounds. It would be per- 
fectly natural to learn all the background that one possibly 
could. And J made a special effort to become familiar 
with such techniques. 


124 Probably the most important thing that you add 
to rubber compounds, however, are these pigments 
which we have been discussing here. They are added 

125 to modify the rubber compounds, to convert from a 
product of relatively minor importance to one which 

has considerable wear. It improves the abrasion resis- 

tance by the proper selection of the pigment. You can 
improve the tear resistance, the general overall wearing 
qualities. 

Examples of these are carbon black, calcium carbonate 
pigments, clay, zine oxide, J think would be examples. 

THE COURT: Mr. Beale, may I ask the witness to 
tell me what he understands when he uses the term, “pig- 
ment.” 

THE WITNESS: A pigment, as defined for the rubber 
industry, is a material which is finely divided; by that, I 
mean has a small particle size, and is added to the rubber 
because it does have a particle size and because it does 
introduce certain properties into the rubber which you 
would not have without these small particles being present. 

THE COURT: Does it have to be a powder? 

THE WITNESS: Yes, it would be a powder. All of 
them are dry, therefore they may be powders because they 
are finely ground. 

THE COURT: Does it have to be a powder? 

THE WITNESS: I think you might say all pigments 
would be powders, by the definition, yes. 

BY MR. BEALE: 
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Q I shall ask you, Mr. Gage, in using the term, “pig- 

ment,” as you have used it, you are considering the 

126 color-imparting qualities of the pigment, if it has 

such color, or some other qualities of the pigment? 

A Atleast as used in rubber, the coloring properties would 

be of relatively minor importance. It is the other, the rein- 

forcing properties that these pigments give to the rubber 

that make them important as far as rubber compound in- 
gredients. 

THE COURT: Do all pigments have relation to color? 

THE WITNESS: Very very few of them do. Most of 
them are either black or white. It turns out to be that 
way. But they are not added because they impart the col- 
or. They are added because they impart these other prop- 
erties which are very important. But they have very very 
little to do, at least these that we are talking about, with 
the color of the final product. 

BY MR. BEALE: 

Q They do, though have some effect on the properties 
of the rubber? A Yes, they reinforce it. They strength- 
en it so that the produce is extremely usable. A tire made 
without carbon black or some such reinforcing material 
would not produce the thirty or forty thousand miles wear 
that you get. Without these materials present, you would 
be lucky to get it out of the garage. 

Q You have talked, Mr. Gage. somewhat about the com- 

pounding of rubber. Will you tell The Court what 
127 the rubber compounder does when he goes about 

vulcanizing or curing rubber? A Well, he first of 
all, of course, prepares his compound, much as I think I 
have described it. Then of course he has to subject that to 
heat and pressure of some sort. Heat is of course essen- 
tial to vuleanizing the rubber product. You have to apply 
it to it because the reaction between the sulfur and the rub- 
ber, which produces the vulcanization, is induced by the 
application of heat. 
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Q Now, these pigments which you talked about a mo- 
ment ago; are they added in substantially the same 
amounts in all types of rubber products or is there some 
variation in the amount of addition? A Well, there is 

extreme variation, because in a soft rubber product 
128 such as a piece of surgical tubing, the amount of 

pigment that would be added would be very very 
small. However, in the case of a shoe sole or something 
of that type, the amount of pigment that would be added 
would be considerably large, in fact it is even a greater 
amount than the rubber itself present. 

Q You used an expression “reinforcing,” as a quality 
imparted to the rubber when a pigment is added to it. Is 
that the only purpose of adding a pigment to a rubber 
formulation? A No. Many times it is merely used to 
cut the cost. It is a matter of economics. Rubber is fairly 
expensive compared to the various pigments that are avail- 
able. In many cases the pigments are added to cut the 
cost of the rubber product. In other words, they are looked 
upon as a diluent. 

* te * * 

129 Q Now, I believe you said—and I would like to 
130 have you explain this a little more if you will to 

The Court—that these fillers are added to the rub- 
ber compounds in different amounts. Is that for any pur- 
pose in formulating rubber compounds? A Well, the 
product that you are trying to obtain is very very defin- 
itely influenced by the amount that you have to add. As I 
mentioned for a soft product where you wanted something 
that would have relatively a low degree of softness to it, 
you would not put very much material in. For material 
that you wanted to harden and stiffen, why you would put 
considerable amount of pigment in. 

Q And were pigments also used for the purpose of hav- 
ing an effect on the strength of the vulcanized rubber? 
A Yes, decidedly so. That is where the term “reinforce- 
ment” comes in. It generally referred to pigments which 
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in turn strengthen the rubber. That is why they are put 
into the rubber compound. 

Q Now, Mr. Gage, directing your attention to your ex- 
perience in the compounding of rubber, will you tell The 
Court whether or not you have knowledge of any tests 
which have been: used in evaluating the characteristics of 
rubber after it has been vulcanized? A Yes. 

Q Will you tell The Court something about these tests 

and the ones which are of greater significance and 
131 how they are performed? A Well, there are a 

wide number of methods for testing rubber products. 
Probably the most widely used test is what is termed a 
stress-strain test, which is nothing more than determining 
how much a rubber specimen can be stretched before it 
breaks. In other words, you have a test specimen that is 
put in a machine and pulled until the specimen ruptures. 
The value that you obtain is called the tensile strength, 
and that is a widely used value which can be used to char- 
acterize a rubber product. 

At the same time you obtain this tensile strength, you 
can obtain what is known as modulus value, which meas- 
ures the stiffness of the rubber compound. These modulus 
values, as used by the rubber industry, merely are a meas- 
ure of the stiffness or in this case the amount of pull that 
is necessary to stretch a rubber specimen to a given elong- 
ation or to a given length. And all of those values are 
sometimes very important. 

Hardness values are values which are obtained on a good 
many compounds for purposes of evaluation. Just as the 
name implies, it is a devise—hardness measurment equip- 
ment are devises which determine the hardness of rubber 
compounds. 

You often determine things like abrasion, heat build-up, 
flex resistance. Those are especially designed pieces 
of equipment which determine those particular proper- 


ties. 
AE s Re ? 
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135 Q Now, these items of equipment you have just 

described, were they all within the specifications 
of the ASTM for the testing of vuleanized rubber? A 
Yes. For the most part, the tests we ran were those which 
were described in their manual on test methods. 


136 Q And in performing the test on the stress- 

strain machine, it is required that there be a test 
sheet of paper for recording and evaluating the results of 
the test; is that correct? A Iam not positive that is writ- 
ten into the test procedure as described by ASTM. I think it 
is, however. There are several ways in which that record 
can be made; and I think the test does specify that a per- 
manent record be made at the time the test is run. I can’t 
testify as to the exact details of that, however. 

Q You are testifying as to the specifications from re- 
collection; is that correct? A Yes. 

Q Now, Mr. Gage, directing your attention again to 
your employment by Columbia-Southern, was there ever a 
time when you had any connection with a rubber testing 
laboratory of that company? A Yes. For a good many 
years, I was in charge of their rubber testing laboratory. 

Q Over what span of time? A Oh, from prob- 
137 ably 1937 until the time I severed employment, 1954. 

Q You were in charge of that testing laboratory. 
Now, directing your attention to the period of 1940, will 
you tell me whether or not the rubber testing laboratory 
under your direction had the standard stress-strain ma- 
chine? A Yes; we had purchased one somewhat earlier. 
I can’t remember the exact date. In fact, I think we had 
two at that time which were capable of performing that 
test. 

Q Did you also have the Shore equipment for measur- 
ing the hardness of rubber? A Yes, sir. 

Q Did you, yourself, have occasion to perform tests on 
batches of rubber which had been compounded for test pur- 
poses and from which these little dumbbells that you have 
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described were made? A Oh, from time to time I ran 
such tests. However, the majority of them were run by 
other persons, not by myself. 

Q Can you give us some idea as to the frequency with 
which such tests were run in the laboratory under your 
supervision? A Oh, numerous ones were run daily. The 
standard test which is performed was run numerous times 
every day. 

Q Were the tests run by personnel under your 
138 supervision? A Yes. 

Q Had such personnel been instructed as to the 
requirements of all of these tests before being permitted 
to run the tests? A Yes. They are always thoroughly 
trained and always thoroughly supervised during the per- 
iod in which they are running the tests. 

Q And the tests were run in the regular course of busi- 
ness; many of them run daily; is that correct? A That 
is correct. 

Q The paper records of the tests on the stress-strain 
machine were made as a regular course of business on each 
test? A That is right. 

Q And were those records maintained in the files of the 
laboratory under your supervision? A That is correct. 

Q I shall ask you whether or not these test sheets on 
the stress-strain machine are of such a nature that the re- 
sults recorded may be evaluated by someone other than the 
actual operator who performs the test on the machine? A 
Well, since they are a permanent record, they can be eval- 
uated by anyone who wants to look at them. 

Q The evaluation may be made by anyone skilled 
139 in the art of compounding rubber? A That is cor- 

rect. 

Q Now, again directing your attention to the period of 
around 1940, did you at that time have any custom with 
regard to the maintenance of notebook records? A Yes. 
We had a very rigid schedule which was laid out for us by 
our patent people. 
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Q And did you, personally, maintain any notebook rec- 
ords in, let’s say, the period from 1940 to ’452? A I kept 
one, I know, during 40 and ’41. I am not sure just how 
far or how long after that I kept the regular notebook. 
But I know I kept a notebook during the period of ’40 
and 741. 

Q Now, what type of information did you customarily 
record in your notebook? A Well, the notebook was, of 
course, always a record of what I did in the laboratory. 
Sometimes I did make record of what data were obtained 
by other people which had a bearing on the work I was 
doing, or, at least, the work I was supervising. So, in one 
sense, it contained different types of data. 

Q Did you have any custom with regard to signing and 
dating your notebook? A Yes. Each day’s work was al- 

ways signed; also each page was always signed 
140 and dated by myself; and periodically, usually 

once or twice a week, pages which had been filled 
in by me during that period were witnessed by a per- 
son outside the group in which I was working; and 
they also dated their signature. 

Q Mr. Gage, I show you a notebook which has a label 
on the front page, reading, “Frederick Gage, December 29, 
1939 to May 1, 1940,” and ask if you can identify that note- 
book? A Yes. It is a record of my laboratory notes 
taken between those two dates that you mentioned. 

Q And the entries in that notebook were or were not 
made in the regular course of business as daily entries? 
A They would be made in the regular course of business. 

Q When were the entries in that notebook made with 
respect to the dates appearing on the several pages there- 
in? A They would be made on the date which would be 
recorded in the book. 


141 Q Now, Mr. Gage, will you examine successively 
the following pages in your notebook, 47, 48, 52, 55, 
56, 72 and 92, and after examining them, tell me whether or 
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not any handwriting on any page, except a witnessing sig- 
nature, is yours or someone else’s? A Well, all except 
the witnessing signatures would be in my handwriting. 


142 Q Now, I shall ask you to examine Page 47 of 

your notebook for the purpose of refreshing your 
recollection, and with recollection refreshed, tell me if 
you have any present recollection of the circumstances 
and matter which is recorded on that notebook page? A 
Oh, I can remember fairly well. Of course, details slip by 
you after a long period of time. I remember fairly well 
what the circumstances were. 

Q Now give me your best recollection. 

MR. BEALE: Incidentally, Mr. Johnston, the note- 
book is closed. 

THE WITNESS: Yes. This refers to my going out in- 
to the Silene plant with Mr. Dorinson, and obtaining a 
sample of Silene slurry, which we brought back to the lab- 
oratory. It was divided into several parts and experiments 
were performed on those various parts of the Silene slurry 
which we had obtained from the Silene plant. I definitely 
went out and helped Mr. Dorinson do that. 

BY MR. BEALE: 
Q Now, you have used the expression, “Silene.” As 
of the date which appears at the bottom of Page 47, which 
is, “2-6-40,” were you familiar with Silene? A Yes. 
143 Q To what extent had you become familiar with 
it? A Well, I was extremely familiar with it. 
Allen had been the inventor of it. I followed it from the 
very first experiment that was ever run in the prepara- 
tion of it. I would say I was highly familiar with it. 

Q What was Silene? A It is a hydrated calcium sil- 
icate. 

THE COURT: Say that again. 

THE WITNESS: It is a hydrated calcium silicate. 

BY MR. BEALE: 
Q Will you explain to the Court what you mean by 
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“hydrated,” in that description you have just given? A 
Well, in its normal form, Silene is a calcium silicate which 
has a certain amount of water as a part of its chemical 
composition. 

THE COURT: Did that answer his question? 

THE WITNESS: I think it did. 

THE COURT: He asked you what you meant by “by- 
drated.” 

THE WITNESS: Well, in this case, it was a calcium 
silicate which contained a certain amount of water as a 
part of its chemical composition. The term, “hydrate” 
there refers to the fact that there is water present in the 
compound. 

* e 5 e 
144 Q Now, do you know what aluminum sulfate is? 
A Yes. 

Q Whatisit? A It is a compound comprising alum- 
inum, sulfur and oxygen, referred to as “aluminum sul- 
fate.” 

Q Is it used commercially? A Yes. 

Q In its commercial form, is it a hydrated compound 
the way you used that expression with calcium silicate? A 
Generally speaking, it occurs as a hydrate. I think it is 
a 12 hydrate, in fact. I think that is right. 


145 Q Now, again, as of the date of this Page 47 in 

your notebook, early in 1940, were you then aware 
of any production of this Silene or calcium silicate by Co- 
lumbia-Southern? A Yes; they had started to produce 
it on a commercial seale by that time. 

Q And was the product of that commercial-scale pro- 
duction of Silene used in any industry within your know- 
ledge? A I think at that date there was at least one 
company that was using it on a commercial basis, yes. 

Q In what industry was that company’s use? A It 
was being used for shoe soles. 
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146 Q Did you know then of your own knowledge 
why Silene was used in these rubber shoe soles? A 
Yes. 

Q Why? A Because of the particular properties 
that it imparted to these compositions containing the Si- 
lene. It increased the stiffness and the hardness which, of 
course, are always desirable in shoe soles, rubber shoe 
soles. It also improved the abrasion resistance measurably, 
which is the one reason that they took to it as rapidly as 
they did. 

* # * * 
147 Q Now I shall ask you whether considerable 
amounts of the Silene was sold for the purpose of 
compounding with rubber in the manufacture of shoe soles? 
A How much was being sold in February 1940, I can’t 
recall. Certainly all the production that was being made 
at that time went into shoe soles. 

Q And did that continue throughout the year 1940 and 
"41? A Yes. In fact, it continued as the need for it was 
continually expanding, and the facilities which produced 
the material were constantly added to as fast as could be. 

Q Now, did there come a time late in 1941, or shortly 
thereafter, when the use of Silene in rubber shoe soles 
diminished for any reason? A As] recall, oh, about four, 
five months after Pearl Harbor, the need for a white pig- 
ment for shoe soling practically dropped off to nothing. 

I can’t recall exactly the real reason for that except 
148 that there was a Government decision made at that 

time that all shoe soles should be black. At that 
time, there was no need for a white pigment. 

Very shortly after that, however, they found in order 
to make these so-called no-marking soles, which were wideiy 
used by the Armed Forces, that you had to have Silene as 
the major ingredient. But for a while there, there was 
no particular demand for it. I can’t remember the actual 
dates, but shortly after Pearl Harbor. 

Q I shall ask you whether or not at least some natural 
rubber was used in these shoe soles prior to the end of 
1941? A Yes; there was practically no GR-S in ’41. 
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Q Now, you have used the expression, “GR-S,” and I 
don’t believe that is familiar to the Court. A “GR-S” is 
a term used to designate the synthetic rubber which was 
developed early in the war, and which was used as a re- 
placement for natural rubber all during the war, and still 
is used in large amounts in the same way you use natural 
rubber. It is a synthetic rubber made in the standard type 
of plant. 

* & 2 *& 
151 Q Now, did there come a time after 1940, or 
rather more accurately, after the start of World War 
II, when Silene was used in GR-S as a compounding 
152 agent, compounding material? A Very shortly 
after GR-S became commercially available, and when 
they had to start making all the rubber soles for the Armed 
Forces out of GR-S, they found that Silene was a very 
very useful material. However,—I will let you ask me. 

Q Go ahead. A Later, a somewhat improved hy- 
drated calcium silicate was developed by Columbia-South- 
ern, which was known as “Silene EF.” The “EF” merely 
stands for the term, “extra fine.” It was developed be- 
cause a somewhat finer material was found to work much 
better in GR-S than was first developed and sold under the 
name Silene. 

Q Was this Silene EF calcium silicate? A Yes; it 
was also hydrated calcium silicate. 

Q Broadly speaking, was that made by Columbia-South- 
ern on a commercial scale by the same process that you 
had pioneered for the original standard Silene? A “Yes, 
with certain modifications to produce a somewhat finer 
material. 

Q Chemically, it was the same, but it had a greater fine- 
ness? A That is right. 

Q And like standard Silene, it was a pigment? 
153 A That is right. 

Q And was used in the compounding of syn- 
thetic rubber called GR-S? A Yes, first it was. 
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Q And was sold for that purpose during World War 
Ii? A That is correct. 

Q Do you know the nature of the commercial rubber 
product into which this Silene EF went? A Well, during 
the war, practically all of it went into making shoe soles. 
We had at that time—Columbia had at that time limited fa- 
cilities for producing material. It was not particularly con- 
ducive for expansion during the war. Certain construction 
materials, of course, were practically impossible to come 
by. And so all the production, as I recall, went into the 
manufacture of rubber shoe soles. 

Q Now, do you know of your own knowledge whether 
those shoe soles were used in large or small part for shoes 
for military personnel? A As I recall, all the shoe soles 
which were used by the Armed Forces contained some Si- 
lene EF. 

Q Now, did you have occasion any time after 1940 for 
performing any tests on vulcanized GR-S rubber? A 
Yes. I don’t know when we got our first sample of GR-S. 

I think we had some in 1941. We had started to 
154 experiment with it like everyone else who had an 
interest in rubber compounding. 

Q Now, did you use the same stress-strain euipment 
and the same little dumbbells, the same hardness-deter- 
mination equipment for evaluating the vulcanized GR-S 
material that you had used earlier in evaluating the natur- 
al rubber materials? A Yes, in most respects, the same 
testing equipment that had been used for natural rubber 
testing was used for GR-S compound testing. 

Q Did you, personally, have much experience in eval- 
uating these test formulations of GR-S rubber at Columbia- 
Southern? A Yes. Like all rubber compounds, we had 
to learn from the ground up. There was very very little 
previous information on how to compound it. So we 
did a lot of compound development work of our own. 
We got considerable experience as time went on. 
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Q Now, I would like to ask you a question or two 
more about this Silene, Mr. Gage. Directing your atten- 
tion to the year 1940, can you tell the Court simply how 
Silene was made at Columbia-Southern? A When we 
first started to produce it, why it was made by first of 
all getting a solution of water glass, which is known 
commercially as sodium silicate. Diluting that to a given 

concentration, that is, a solution of the silicon 
155 concentrate in water. 
The other raw material is a solution of calcium 
chloride, a standard chemical commodity. 

Those two were brought together. Those two solu- 
tions were brought together under controlled conditions 
of temperature and agitation. In other words, there was 
a definite stirring action which was used at the time the 
two were brought together; so when the calcium silicate 
was formed, it was formed under conditions which would 
give you a finely divided particle. 

Then that slurry, as it is called, is merely a suspen- 
sion of the calcium silicate in water, is filtered, washed 
free of soluble salts which are formed in the reaction 
along with the calcium silicate. 

After those have been washed down to a certain level, 
the filter cake, as it is called—that is the solids which 
have been separated from the suspension—are dried, to 
drive off the majority of the moisture, and that material 
is ground; and that is the way it exists as a commercial 
product. Ground, dried. I term it “hydrated calcium 
silicate” because all the water is not driven off. 

Q As I understood your last answer, Mr. Gage, the 
first product after mixing these two chemicals is the 

creation of a slurry of the calcium silicate? A 
156 That is right. 
Q Then that is conventionally washed and 
dried; is that correct? A That is right. 

Q I show you a six-page document and ask if you 

ean identify that document, the document being dated 
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February 29, 1940, and entitled: “Subject: Preparation 
and Properties of Silene.” A That is a report that I 
prepared and had typed as of that date. 

Q I note that that report is a carbon copy. Do you 
have any present recollection of the circumstances under 
which you obtained that carbon copy? A I am not sure 
whether this was my original copy or whether someone 
gave it to me. Frankly, I can’t answer that. 

Q In any event, that copy was before you at the time 
you testified in the Interference in November 1952? A 
I believe this is the copy, yes. 

MR. BEALE: If Your Honor please, that report was 
offered in evidence in the Interference before the Patent 
Office as Allen’s Exhibit 41, and it has been marked for 
identification in this case as Plaintiff’s Exhibit 9-41. 


157 Q Now, will you examine Page 3 of the report, 
and tell me if you have any present recollection, 
refreshed by today’s reading, as to the significance of 


the data. which appear on that Page 3? A The data 
were obtained on various samples of Silene, which I re- 
ported here. It is more of an outline of the general 
properties, to a certain extent, of the Silene which was 
being produced at that time. 


159 Q Mr. Gage, just before the luncheon recess 

when I presented to you the six-page report, which 
has been marked for identification as Plaintiffs’ Exhibit 
1-41, you expressed some uncertainty of recollection as 
to where that copy originated. 

For the purpose of refreshing your recollection, I would 
like to read question 26 and your answer on page 278 
or your deposition given in 1942. The question is, 

“Where has this particular copy been located?” 

And your answer was, 
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“This is the one that has been in my custody ever since 
it was typed.” 

Now, does that recital of the testimony you gave in 1952 
refresh your recollection so that you can state the origin 
of the copy before? A Yes. I think the answer to your 
first question was that I thought it might be from my 
file, but I wasn’t sure. Upon hearing this, I have no 
doubt about it. 

Q Now, in the laboratory that was under your super- 
vision, did you have available to you the facilities neces- 
sary for determining the various properties which are 
set forth on page three of that report? A At that time 

I do not believe that there was any analytical 
160 group that was under my direction at that time 
who could handle analysis of this type. 

Q Was there an analytical laboratory provided as part 
of the facilities at Columbia Southern at Barberton in 
your immediate vicinity? A They had two, as I recall, 
groups who did analytical work, whose specific job was 
to run analyses for the rest of the laboratory. 

Q When you decided to obtain analyses such as are 
recorded on page three of this report, what procedure 
did you employ as a member of the testing laboratory 
under your direction? A T selected the sample I wanted 
analyzed, took it up to the analysis group, gave it to 
them, instructed them in the analysis that I wanted, and 
they would carry it out. 

Q That was the laboratory which conducted these 
analyses in the regular course of business? A Yes, that 
was their job. 

Q They were well qualified to do so? A Extremely 
well qualified. 

Q And did you have reliance on the results of these 
analyses? A Yes, I had the utmost confidence in their 
work. 

Q Now, directing your attention to pages five, six, and 
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seven—beg your pardon—four, five and six, of this 
161 Exhibit 9-41 for identification, will you scan those 

pages briefly and for the purpose of refreshing 
your recollection and tell me your recollection of the 
significance of those entries on those pages? A' Those 
are tests that we had run using various types of recipes 
in which we evaluated the currently produced Silene. 

Q Now, as of the date of this report, February 29, 
1940, had you personally undertaken or directed the 
undertaking of many laboratory tests for the evaluation 
of Silene in rubber compounds? A Yes, I directed a 
good many. 

Q And had you done this with any particular object 
in mind?; A For the purpose was to find out something 
of the properties of Silene in various types of recipes. 
There are, of course, many types of accelerators to be 
used to cure compounds. We wanted to find out some- 
thing about how Silene affected compounds containing 
these accelerators. These data are more of a summary 
of some of the work we had done with that view in mind. 

Q And of these various formulations, what was the 
purpose of adding the Silene to the rubber compounding 

mixture? A Well, it was added to change the 
162 composition. In other words, we actually in this 

case we were just evaluating—these were not com- 
mercial recipes. They were just test recipes. . 

Q Do I understand from your testimony that you as 
early as February, 1940, had performed a plurality, if 
not a considerable number of these evaluated tests in 
which Silene was evaluated, the pigment in rubber 
formulations? A Yes, that is correct. 

Q Now, in evaluating Silene as a pigment in these 
rubber formulations, what tests were utilized for arriv- 
ing at the evaluation? A Well, most of our testing was 
done to determine the stress-strain properties. By that 
I mean the tensile, modulus, and the elongation of the 
rubber product. We also usually ran hardness tests and 
in some cases tear resistance tests. 
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Q Now, I notice that this record seemed to be directed 
to one Doctor Irving E. Muskat. As of the date of the 
report were you acquainted with Doctor Muskat? A 
Yes, he was my research director. 

Q And he was then an employee of Columbia South- 
ern? A That is correct. 

Q And this report was submitted to him in the regu- 
lar course of business? A That was the way it was 

always done. 
163 Q And you retained a file carbon copy, which 
copy is the one that you have just testified about? 
A Yes. 

MR. BEALE: If The Court please, I offer that report 
as Plaintiffs’ Exhibit 9-41. 

MR. JOHNSTON: I object to it, Your Honor, as in- 
competent. ; 

THE COURT: Sustained. 

MR. BEALE: I would like, if I could, Your Honor, 
to ask, in spite of Your Honor’s ruling sustaining the 
objection, I would like to have an explanation as to the 
incompetency objection. 

MR. JOHNSTON: The report, Your Honor, is a 
written declaration of the witness, which is incompetent 
to prove the facts represented in it. And it falls within 
the hearsay rule. 

THE COURT: He has testified and he used this to 
refresh his recollection. I don’t see any further occa- 
sion for it. 

MR. BEALE: The document from which he refreshed 
his recollection was a contemporaneous record of the 
activities about which he testified, and does contain in 
recorded form the reports of the tests and analyses about 
which he did testify. 

THE COURT: Well, what is your purpose in 
164 offering it since he has testified to its contents? 

MR. BEALE: My purpose is to offer the docu- 
ment as a contemporaneous record of the matters as to 
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which the witness testified, recognizing that here sixteen 
years later we can refresh his recollection in generalities 
but we cannot refresh his recollection as to details with- 
out his reading from the document, Your Honor. 

THE COURT: Let him read it. 

BY MR. BEALE: 

Q I will ask you, Mr. Gage, if you will read to The 
Court the contents of that document? 

THE COURT: Not to me. Let him read it for him- 
self to refresh his recollection. 

BY MR. BEALE: 

Q Using the original, Mr. Gage, if you will look at 
page one of the report and tell me whether as of the 
date of report, February 29, 1940, you knew that calcium 
Silicate was one of the raw materials used in making the 
pigment Silene? A You mean sodium silicate, do you 
not? 

Q I beg your pardon, sodium silicate? A Yes, I was 
perfectly aware of that. 

Q And that calcium chloride was the other material 
used in making Silene? A That is correct. 

Q And that these two materials were mixed to 
165 produce a finely divided white pigment which was 
calcium silicate? A Correct. 

MR. JOHNSTON: I object to that, Your Honor, as 
calling for a conclusion. 

THE COURT: Well, this is a very unusual proceed- 
ing with counsel reading from his copy and the answer 
is being read by the witness from his copy. 

It should be used to refresh his recollection. 

MR. BEALE: Yesterday, if Your Honor please, Mr. 
Johnston told The Court in part of his argument that 
calcium silicate was a mixture of lime and silica, silicic 
acid. 

_ MR. JOHNSTON: I told The Court, Your Honor, that 

Mr. Allen, the alleged inventor, had so recorded his 
conception. 
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MR. BEALE: And at the time of making that state- 
ment, reference was made to the first of a plurality of 
documents, first in point of time. The document itself 
on the second page refuted that statement, and subse- 
quent documents, I will assure The Court, will further 
refute it. 

Now, I have tried to develop from this witness that 
that statement made by Mr. Johnston yesterday, even 
though he may have thought he found some basis in one 
letter, is not a statement of fact. That is the purpose 

of this examination, because we have to start— 
166 THE COURT: I have allowed you to examine 

the witness fully and I have allowed you to use 
this statement fully to refresh his recollection, but I 
don’t care to have you read one paragraph and him 
the next. 

MR. JOHNSTON: What it does, Your Honor, is it 
tends to put into this record any mistake that may have 
been planted in the conception of this operation at the 
time it occurred in 1940, and to transute this document 
into affirmative evidence in this Court, which is not 
correct. 

& * we = 

Q Directing your attention, Mr. Gage, to page 
167 three of the report and to the figures in the first 
part of it for the purpose of refreshing your recol- 
lection, I shall ask you to tell me, with your recollection 
refreshed, the order of magnitude of the pH of the 
calcium silicate slurry in the process with which you 
were familiar in 1940? A The pH of a calcium silicate 

slurry is represented by approximately pH 10. 

Q And can you tell me how that compares with lime? 
A The pH of a lime slurry would be around 12 or 138. 

Q Can you tell me how that compares with a pH of 
calcium carbonate? A Well, it would depend on how 
calcium carbonate was made. Calcium carbonate can be 
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slightly neutral to slightly alkaline to about eight or 
eight and a half. 


168 Q Now, I believe you have testified that you 

performed evaluating tests for the purpose of 
evaluating Silene in various rubber compounding formn- 
lations as early as 1940? -A' That is correct. 

Q Did you observe any effect on the rate of vulcaniza- 
tion of the rubber when Silene was mixed with it as a 
compounding pigment? A With certain accelerators, the 
presence of Silene definitely increased the rate of cure, 
that is, it acted as an accelerator. [agitator]. 

Q Was that increase in the rate of vulcanization 
attributed to any characteristic of Silene? A Well, the 
fact the pH in aqueous suspension was around 10; I 
think that explains why it was a mild agitator. 

Q It might explain it to you. Will you explain it to 
me, please? A Well, there are certain accelerators 
which are definitely made more active in their effect on 
the sulfur vulcanization of rubber by the addition of 
materials which are of a definitely—well, an alkaline 
nature such as Silene. As I testified earlier, lime was 
used in the early days as an accelerator. It is definitely 

of an alkaline nature too. Silene, because of its 
169 pH of ten, is characterized as somewhat alkaline. 

Because of that property, certain accelerators are 
activated by it. 

Q At the time you commenced to evaluate Silene as 
a pigment in rubber formulations, did you anticipate any 
effect on the rate of vulcanization of the alkalinity of 
Silene? A Well, knowing it was alkaline, you would of 
course anticipate some effect, yes. 

Q That was based upon your knowledge of lime it 
accelerating vulcanization? A You can use lime as an 
example, yes. There are other materials which will do 
the same thing. 
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Q At as early a date as February, 1940, were you 
acquainted with one Edward M. Allen? A Yes. 

Q Was he an employee at Columbia Southern? A 
Yes. 

Q In what capacity was he employed? A He was 
employed in the development department. What his title 
would have been at that time, I can’t tell you. 

Q Do you remember whether anyone ever suggested 
to you that the alkalinity of Silene might be modified? 
A Yes, at that time there was a discussion of that 

type. 
170 Q Do you know who made that suggestion to 
you? A Yes, that was Mr. Allen. 

Q Do you know whether the suggestion was imple- 
mented by any statement of how the Silene might be 
modified? A I think he suggested—in fact, I am sure 
he suggested the use of carbon dioxide as a means of 
modifying the Silene. 

Q Again directing your attention to the date of the 
month of February, 1940, were you acquainted with one 
Amos Dorinson? A Yes. 

Q Was Mr. Dorinson associated with you? A Yes, 
he was working for me. 

Q In what capacity? A Well, as a laboratory tech- 
nician, technologist. 

Q And he was at that time an employee of Columbia 
Southern? A That is correct 


171 Q Mr. Gage, did there come a time in 1940 
when you decided to do anything about the sug- 
gestion which Mr. Allen had made about using carbon 
dioxide with Silene? A Yes. I think I mentioned 
something about getting a sample of the Silene produc- 
tion slurry this morning for that purpose. 
Q Now, will you tell me your best recollection of just 
what transpired the time that you got that sample of 
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Silene? A Do I need to review the fact I went out and 
got it in the plant or after I brought it back from the 
laboratory? 

Q You tell me in your recollection as much detail as 
‘you can remember. A Having decided to carry out the 
experiment, Mr. Dorinson and I went out to the Silene 
plant and brought back a sample of the Silene slurry. 
It was divided into a number of parts. One of those 
parts was carried through as a control. By that I mean 
it was processed in exactly the same way as any other 
sample was except was not in this case carbonated. 

Another sample was put into a nickel bucket, which 

was equipped with a lightening mixer, which pro- 
172 duced a very thorough degree of agitation. A 

nickel tube was mounted on the side of the bucket. 
The end of the tube was probably about a half or three 
quarters of an inch from the bottom of the bucket. This 
tube was connected to a cylinder of CO. to a water bub- 
bler so we could follow the rate of the CO. being intro- 
duced——I should say carbon dioxide. 

The amount of slurry was weighed and measured. The 
sample was taken for future reference. 

The, carbon dioxide was bubbled through as it was 
stirred with the lightening mixer, and samples were taken 
periodically. 

The final material, when we got all through, was fil- 
tered in and beaten in a funnel, actually which is a 
vacuum type of filter commonly used in a laboratory. 
The solids were filtered off. It was washed with water, 
as I recall, and probably washed (bubbled) two or three 
times—that was our conventional procedure—auntil the 
soluble salts were reduced to a very minor amount. 

That filter cake, finally having been washed free of 
the soluble salts, was put into a laboratory dryer, elec- 
trically heated, on a tray, about 105 degrees centigrade. 

The material then was taken out the following morn- 
ing, put through a micro-pulverizer and was bagged up 
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and then subjected to whatever tests we wanted to con- 
duct on it. 

173 MR. JOHNSTON: If Your Honor please, may 
I ask the witness whether he is testifying to what 

he did personally? 

THE WITNESS: I am testifying as to what I helped 
to, yes. 

MR. JOHNSTON: You were present at all of of 
these— 

THE WITNESS: I was present during all of that, 
yes. 

BY MR. BEALE: 

Q Do you recall whether or not the material which 
was treated, as you have just described it, was given 
any identifying label or number? A Yes. All samples 
were given a laboratory number. 

Q Now, do you recall those numbers at this date? 
A Yd-2 something. I will make a guess that one was 
probably Yd-2-86 and one was probably Yd-2-88. 

Q I don’t think The Court wants you to guess, Mr. 
Gage. I will ask you to examine the pages of your note- 
book, 47 and 52, and see if those pages refresh your 
recollection as to the sample numbers? A Yd-2-85 
would be the control sample. Yd-2-86 was the sample— 
at least one of the samples that was prepared by treat- 
ment with carbon dioxide. 

Q What do you mean by control sample? A Well, 
I thought I explained that. The control sample was one 

which would be carried through all the washing 
174 process, the drying process, and the grinding 
process. It was not subjected to carbonation. 

Q And the Yd-2-86 was the one that was subjected to 
carbonation? A That is correct. 

Q Do you remember at this date whether either or 
both of the materials, Yd-2-85 and Yd-2-86, were ever 
subjected to analysis? A Yes, they both were sub- 
mitted to the analytical laboratory whose job it was to 
analyze materials like that. 
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Q At whose instigation were they submitted? A [I 
can’t testify that I actually submitted them myself, but 
I know that they had been tested. Mr. Dorinson may 
have taken them. The laboratory was on the second 
floor and we were on the first floor. 

Q Do you remember that you did receive the results 
of the analyses? A Yes. 


175 Q And do you recall the nature of the results 
of the analyses? A Yes, pretty well. 

Q Will you tell us to your best recollection? A 
Well, the analyses that were run on the Yd-2-85 and 
Yd-2-86 would be for calcium, silica, carbon dioxide, and 
we may have run a chloride analysis. We usually did 
at that time. I am not sure that any of the analyses 
were run on those two samples. 

Q Do you remember whether or not at the time you 
received the results of the analyses that those results 
had any significance to you with respect to Yd-2-85 and 
Yd-2-862 A Well, comparing the two, it was very obvi- 
ous that the Yd-2-86, which had been the calcium, which 
was present in the material, had been completely con- 
verted to calcium carbonate, substantially completely 
converted to calcium carbonate. 

Q And to what had that conversion been due? A To 
the introduction of the carbon dioxide to the slurry dur- 
ing the agitation, as I described it. 


Q Carbon dioxide was introduced in what 
176 physical form in the slurry? A Introduced as a 


gas. 
Q Is carbon dioxide soluble in water? A To a cer- 
tain extent. 
Q When it dissolves in water, does it form anything? 
A forms carbonic acid. 
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Q Is carbonic acid an acid which reacts with calcium 
to form a substantially insoluble salt? A Yes. Cal- 
cium carbonate is substantially insoluble. That is what 
is formed when you introduce carbon dioxide into— 

Q Did the results of the analysis convince you that 
enough of this carbonic acid had been utilized to decom- 
pose any or a substantial amount of the calcium silicate? 
A I object to that, Your Honor as calling for a con- 
clusion, as a state of mind. 

THE COURT: Read the question. 

(Question was read by reporter.) 

THE COURT: He may answer. The objection is 
overruled. 

THE WITNESS: Yes. 

BY MR. BEALE: 

Q Now, I shall ask you what amount? A Well, as 
I recall from the calculations, substantially 100 percent 
had been converted. I don’t recall the figures really 

enough to know the exact amount, but I could 
177 = caleulate them and have them here. 

Q Now, that product obtained by the decom- 
position of the calcium silicate was separated from the 
slurry in which it was formed? A _ Yes, by filtration. 

Q Did you say that that material so separated con- 
tained calcium carbonate? A Yes. 

Q I shall ask you whether or not it contained silica? 
A Yes. 

Q Now, I shall ask you whether you did or did not 
record these analyses in your notebook as a permanent 
record? A Yes, that was my custom. At the partic- 
ular time I was working very very close on the problem. 
I recorded those in my book. 

THE COURT: You are not answering his question. 

THE WITNESS: I am afraid I don’t understand. 

THE COURT: You were sayinng what you usually 
do. He is asking you about this instance. 

THE WITNESS: I did record the data, sir. 
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BY MR. BEALE: 
Q And is this record the one which appears on page 
92 of your notebook? A May I look? 
178 Q Yes, you may look. A Yes. 

Q Now, after the material obtained, as you 
have just described it, was separated and dried, did you 
at any time subject any portions of this material to any 
tests to determine the effect of the material in the vul- 
canization of rubber? A Yes, rubber compounds were 
prepared using both Yd-2-85 and Yd-2-86. 

Q Were these formulations prepared by you? A 
The formulations used, no. 

Q Were they prepared under your direction and 
supervision? A Yes. 

Q Do you remember at this date the nature of the 
formulation and the nature of the tests to which the 
rubber was subjected? A ‘Yes, we used what we called 
our DPG recipe—all capitals—which was just another 
way of describing a test recipe, which we had acquired 
from the Goodrich Chemical Company, which we used on 
a number of our pigments, but which at this time was 
our control test recipe for the testing of calcium silicate 
and modified calcium silicates. 

Q Had this DPG recipe been known to you for any 
period of time prior to 1940? A We had been using 

it—I don’t know for how long—for a period of 
179 ‘time, yes. 

Q Had you used that recipe in evaluating 
standard Silene as a rubber compounding pigment? A 
Yes. 

Q Had you determined the effect of standard Silene 
as @ pigment in rubber compounding, according to this 
recipe? A Yes. 

Q Were you familiar with the effect of the standard 
Silene as a pigment on the qualities of the rubber ob- 
tained by vulcanization with that pigment? A Yes. 
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Q Was that true as to the usual tests of tensile, 
modulus, and tear? A Yes, those are the tests that we 
ran. 

Q And at the time you had completed the forumula- 
tion of Yd-2-86 and later Yd-2-88; do you remember 
that? A Yes, we ran both those samples. 

Q Were they both carbonated? A Yes. 

Q And the Yd-2-88, as in the case of the Yd-2-86, do 
you remember whether or not that was completely de- 
composed calcium silicate? A As I recall, the analysis 
showed the same thing. 

Q And it, like Yd-2-86, was a pigment which con- 

tained calcium carbonate and silica? A That is 
180 — correct. 

MR. JOHNSTON: Your Honor, may I note an 
objection to these questions and answers? I have not 
waived the fact that the witness is testifying to conclu- 
sions and hearsay information on these matters. 

MR. BEALE: I don’t see how they can be objected 
to as conclusions, Your Honor. I think he is testifying 
as to what he did and what he knew at the time. Now, 
of course, we much prefer to put in the document. 

THE COURT: I will allow Mr. Johnston to cross ex- 
amine as fully as he cares to. 

MR. JOHNSTON: Thank you, sir. 

BY MR. BEALE: 

Q Now, at the time you prepared the rubber formula- 
tions including these Yd-2-85 and Yd-2-86 pigments, did 
you at the same time prepare any other formulations and 
compound them with rubber for comparative tests? A 
I think probably one or both of those were compounded 
in at least one other recipe, yes. 

Q Well, I mean did you compare them with any other 
pigment at the same time? A Yes, our procedure, I am 
sure, at that time was to run— 

THE COURT: No, wait. Answer his question if 
you can. 
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181 | THE WITNESS: Sorry, Your Honor. 
BY MR. BEALE: 

Q Just your recollection, Mr. Gage. A “Yes, at that 
time we would—we did run a control test, which would 
be in this case a standard Silene sample, which we kept 
for such purposes along with the Yd-2-85 and Yd-2-86. 
In other words, three compounds were tested. 

Q And do you remember what designation was given 
to this control with which Yd-2-86 was prepared? A It 
was referred to as standard Silene. 

Q And that was what you called a laboratory identi- 
fication on that; do you recall? A It was referred to 
as standard. 

Q Yd-2-85 was the control; was it not? A That was 
a special control. I am referring to a control which we 
always ran which was a material we kept for purposes 
of control of all types of Silene compounding. 

Q Do in addition to the specific laboratory control, 
Yd-2-85 pigment, you had a control of standard Silene? 
A That is correct. 

Q And you compared the three in formulations? A 
Yes. 

Q Did you use the same DPG or Goodrich formula- 
tion for both controls and the pigments under evaluation? 

A Yes, the same recipe, the same procedures, mix- 
182 ing—everything was kept the same. The only dif- 
ference would be the sample itself. 

Q Do you recall whether you vulcanized the com- 
pounds at the same temperature, both controls and the 
carbonated product? A Yes. 

Q Did you add the pigments to the rubber in the 
same amounts? A ‘es. 

Q Is there a name given in the rubber art to the 
amount of pigment which is added to a rubber formula- 
tion? A It is referred to as volume loading. 

Q Do yon recall at this date what volume loading was 
used in these evaluation tests with standard Silene, the 


— 
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control Yd-2-85, and the carbonated product, Yd-2-86? 
A Approximately 20 volumes, as I recall it. 

Q Now, there was another set of evaluations, the 
Yd-2-87 and Yd-2-88; do you remember that? A Yes. 

Q And can you tell me the nature of the compound, 
Yd-2-88? A Well, it was very similar to Yd-2-86. It 
was a different experiment, however. 

Q And the Yd-2-87 was like the control Yd-2-85? 

A That is correct. 
183 Q Now, did you evaluate those two pigments, 
the Yd control and the Yd-2-88 with reference to 
any standard Silene? A Yes, in their case we ran a 
control also. 

Q And do you recall whether or not you used similar 
or different loadings with respect to those three com- 
parative formulations? A ‘The same loading. 

Q Did you subject all three to the same vulcanizing 
temperature? A Yes, sir. 

Q Now, do you recall how you went about perform- 
ing the tests on these test formulations, the actual evalu- 
ation tests? A You mean the actual compounding, right 
straight through? 

Q No. I think you said you used the same loading, 
the same formulations, and the same vulcanizing tem- 
perature? A Yes, 

Q Now, how did you perform the tests on the val- 
eanized or unvulcanized material? A I am afraid I 
don’t get the question. 

Q You used the vuleanizing temperature, Mr. Gage, 
on these formulations. How long was the material sub- 

jected to that vulcanizing temperature? A IUon’t 
184 remember the actual cure times. The temperature 

was 209 degrees F. The cure times ranged prob- 
ably from 15 minutes up to maybe 90 minutes. But 
there would be different test specimens produced at dif- 
ferent cure times. 


82 A 


Q Now, in talking about this temperature—this time 
range—did you follow any procedure which was standard 
in the laboratory in regard to the time of vulcanization 
on test samples? A Well, we had pretty well estab- 
lished what time was necessary to produce well vulcan- 
ized samples with Silene. We used the same. 

Q You are talking about the standard Silene? A 
The standard Silene. We used the same times for these 
particular samples also. 

Q Did you record any data obtained, as a result of 
these evaluation tests, in your notebook? A Yes, the 
rubber tests data were referred to in my notebook. 

Q Did you record the details as to time and tempera- 
ture in your notebook? A Yes. 

Q Your recollection today is not sufficient to permit 
you to tell me the times of vulcanization? A Not pre- 
cisely, no. 

Q Will you examine your notebook for the pur- 

185 pose of refreshing your recollection as to the 

period of time you subjected this compound con- 

taining the carbonated pigment, for what period of time? 
A Yes, what page was that? 

Q I call your attention to pages 52 and 56 of your 
notebook. A Having refreshed my memory, they were 
the Yd-2-86 and Yd-2-88 group, which included the mate- 
rial which would include 60, 90 and 120 minutes at 209 F, 
whereas the group comprising the standard Yd-2-87 and 
Yd-2-88 secured 15 to 75 minutes. I think there were 
five or maybe six different cures. 

Q Let’s take that shortest interval of time that you 
mentioned in that list of times to cure. At the conclu- 
sion of that time do you recall taking any manipulated 
steps with regard to any portion of the rubber under 

evaluation? A I don’t quite understand. 
186 Q Did you or did you not remove a portion of 
the rubber which had been heated to the vulcan- 
izing temperature for the first period of, say, 15 minutes? 
A Well, a test slab was prepared which was cured 
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under those particular conditions, withdrawn from the 
mold after 15 minutes, and then kept for further testing. 

Q Then you made a plurality of test slabs of this 
formulation? A There was a test slab made for each 
cure. 

Q Foreach cure? A For each sample. 

Q Were one or more test slabs made for each cure? 
A I think in this case we only had one test slab for 
each cure for each sample. 

Q When these test slabs were removed from the mold, 
were they then used in the further testing of the mate- 
rial? A Yes; they then were used to prepare these test 
specimens that we discussed this morning. 

Q The little dumbbells. And they were subjected to 
the stress-strain tensile test? A That is correct. 

Q And the same procedure was followed in each of 

the times of cure? A That is right. 
187 Q Test slabs removed from mold and dumb- 
bells made and subjected to test. A Correct. 

Q Was any written record made of the results ob- 
tained on the stress-strain machine of these dumbbells 
obtained from each test slab? A Yes, a record was 
made of each test that we made of this type. 

Q In what form was that record? A It was a sheet 
of paper on which the data were recorded as the Scott 
machine was used to actually obtain the record. It was 
mounted on the machine and the record was taken as 
the test was made directly on the sheet by the machine, 
itself. 

Q These are the calibrated recording sheets that you 
talked about this morning? A That is right. 

Q You used one of them on every test? A That is 
right. 

Q And you used them on these samples Yd-2-85, 
Yd-2-86, Yd-2-87 and Yd-2-88? A That is right. 

Q Were those record sheets retained after the 
188 tests were made? A Yes. They were filed away. 
Q Do you recall how soon after those test rec- 
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ord sheets were made on the stress-strain machine that 
you saw them? A I probably saw them on the same 
day they were made. I was following this very very 
closely. I probably stood over the fellow when he made 
the test. 

MR. BEALE: I would like the Court’s permission to 
have marked for identification this series of documents 
which I have here, being test data sheets. I wish them 
to be marked for identification. 

THE COURT: A separate mark for each one? 

MR. BEALE: Yes, Your Honor. 

THE COURT: Very well. 

MR. BEALE: Plaintiffs’ Exhibits 12-A to L, sequen- 
tially. 

THE COURT: Very well. 

MR. BEALE: You will find them on the Appendix C 
in my little memorandum numbered there. These are 
the ones. 

(Whereupon the said documents were marked Plain- 
tiffs’ Exhibits 12-A to L, inclusive, for identification.) 

BY MR. BEALE: 
Q Mr. Gage, I show you a set of documents which 
have been marked for identification as Plaintiffs’ Ex- 
hibits 12-A to 12-L, and ask if you can identify 
189 those documents? A Yes. These are the test 
sheets which we obtained in testing these various 
samples we have been discussing the last ten, fifteen 
minutes. 

Q Do you know the original source of those test data 
sheets? A Well these, as soon as they were calculated, 
would have been filed in the files of Columbia-Southern. 
I recall I got these from the files when Mr. Chisholm 
asked me to get them in preparation for the trial. 

Q The system of using and maintaining test data 
sheets such as those in that collection was established 
under your supervision and direction in the testing lab- 
oratory? A Yes. 
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Q Was there any system with regard to the dating 
of these documents? A Yes. They were dated by the 
person running the tests on the date the tests were run. 

Q Do I understand that the date which appears on 
each sheet is the date on which the test data sheet was 
prepared? A That is right. There is also a date here 
when the samples were cured. However, the date of 
testing is also on the sheet. 

Q Is there any significance to the date of cure 

190 with respect to the date of test? A Our custom- 

ary procedure was to allow a day to elapse be- 
tween curing and testing. 

Q Was that in accordance with any standard testing 
eustom? A That is usually followed when you do your 
testing according to ASTM procedures. 

Q Do you recall today when you first saw those test 
data sheets that are now before you? A JI am sure that 
I saw them on the day in which they were prepared. 

Q Have you any present recollection of having made 
a record of the results on these test data sheets in your 
own laboratory notebook? A Yes. 

Q Have you any present recollection of the day on 
which you made that record in your laboratory note- 
book? A Well, I can’t state specifically, but it probably 
was recorded in my notebook either on the same day or 
very shortly after the tests were prepared. 

Q For purposes of refreshing your recollection, I 
show you Pages 52 and 56 of your laboratory notebook, 
and after refreshing your recollection, tell me if you 

can now testify as to when you first saw these 
191 laboratory test data sheets? A Well, the data 
were recorded in my notebook on February 8, 1940. 

Q That is the same date that the test sheets bear? 
A Yes. 

Q I believe earlier this morning, Mr. Gage, you testi- 
fied it was possible for one skilled in the art of vulcan- 
izing rubber to examine test data sheets such as those 
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and state whether or not the rubber under investigation 
was or was not vulcanized? A That is correct. 

Q ‘Can you examine the test data sheets and tell me 
whether or not, in your opinion, the rubber was or was 
not vulcanized? A Yes. It was vulcanized. 


192 Q I believe you testified, Mr. Gage, that you 
saw those test data sheets on February 8. At the 
time you saw them, did you recognize whether or not the 
rubber was useful? A Yes. 
Q Will you tell me whether or not it was useful? A 
I thought it was at the time. 


195 Q I shall ask the question this way, Mr. Gage: 
Did you at the conclusion of the tests on the 
Yd-2-86 and Yd-2-88 pigments recognize that the tests 
had ‘been successful in the vulucanization of the rubber? 
A Yes. 7 

MR. JOHNSTON: Object to that as leading, Your 
Honor. 

THE COURT: Well, it may stand. 

BY MR. BEALE: 

Q Now, I shall ask you, did you recognize that the 
tests had ‘been successful in demonstrating the use- 
fulness of the pigment employed in the rubber? A 

Yes. 
196 MR. JOHNSTON: Again, Your Honor, the 
same objection. He is stating a conclusion that is 
inevitably one of today. 

THE COURT: He hasn’t shown any basis for that, 
because he hasn’t shown any use of it. So I shall sus- 
tain the objection. 


Q Mr. Gage, I believe you testified earlier that be- 
cause of its alkalinity, you had found that standard Si- 
lene speeded up or accelerated the rate of vulcanization 
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of rubber when compounded with natural rubber? A 
With certain types of accelerators. 

Q Did the results of your comparative tests on stand- 
ard Silene, the controlled samples, Yd-2-85 and later 
Yd-2-87, with relation to the evaluating the samples 
Yd-2-86 and Yd-2-88 tell you anything about the effect 
of Yd-2-86 and Yd-2-88 on the rate of vulcanization of 
the rubber compound when those pigments were used? 
A Yes. 

Q What did they tell you? A That the Yd-2-86 and 
Yd-2-88, when compounded with rubber, did not acceler- 

ate the cure nearly as much as did regular Si- 
197 lene, or in this case, the controls, Yd-2-85 and Yd- 
2-87. 

Q Did you have any original goal or objective in per- 
forming these evaluating tests with the carbonated Silene 
Yd-2-86 and Yd-2-88?7 A Yes. The purpose was to do 
just that, reduce the alkalinity presumably, or at least 
change it so that you actually reduce the rate of cure 
of the Silene, modify it. 

Q The objective was to see if the carbonated Silene 
reduced the rate of cure or slowed the rate of cure? A 
As compared to the regular material. 

Q And what did you find after the tests had been 
concluded? A That such was the case. 

Q I shall ask you whether you recognized at the 
conclusion of these tests that the pigment Yd-2-86 and 
Yd-2-88 had been successful in slowing the rate of cure? 
A Yes. 

Q And they had at the same time, had they not, pro- 
duced a vulcanized rubber? A Yes. 


198 Q Do you recall the tensile strength of the 
vulcanized rubber obtained in these tests Yd-2-86 

and Yd-2-88? A Only approximately. | 
Q I believe you testified that you translated the re- 
sults of the test data sheets into your notebook? A 
That is correct. 
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Q Using your notebook, particularly Page 52 to re- 
fresh your recollection, will you tell me what the tensile 
strengths were, with recollection refreshed, on the Yd- 
2-86 and Yd-2-88? 

MR. JOHNSTON: Does he have any recollection, Mr. 
Beale? 

MR. BEALE: He said he had no recollection a 
minute ago. That is why I showed him this. 


THE WITNESS: Tensile strength of the Yd-2-86 got 
up to as high as 2400 pounds per square inch in this 
test; and if I may refresh my memory on the Yd-2488, 

it got up to as high as 1898 pounds per square inch. 
199 BY MR. BEALE: 
Q At the time of these tests, did you know of 
commercial rubber on the market which had a tensile 
strength of the same magnitude? A Yes. 


200 MR. BEALE: If Your Honor please, I would 

like to read a stipulation which appears in the 
deposition of this witness as given in the proceeding 
before the Patent Office. 

Since we are here retaking the deposition, I think the 
stipulation should be made of record in this proceeding. 

In the record, appearing at Page 291—and this record 
is Plaintiffs’ Exhibit 8, for identification—the following 
statement is made after an off-the-record discussion by 
Mr. Johnston: 

“Counsel for Allen having produced a sheaf of data 
sheets which he represents as being reports of the rub- 
ber laboratory showing the data reproduced in the rub- 
‘ber test data tabulations of Exhibit 42, and the parties 
desiring to expedite the testimony, I offer to stipulate 
that the party Allen has witnesses available who, if 
called, would testify that the rubber test data appearing 
in Exhibit 42 correspond to determinations which had 
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been made and reported prior to the date of that ex- 
hibit by the rubber laboratory in accordance with pro- 
cedures accepted by the Columbia Chemical Division of 
the Pittsburgh Plate Glass Company. 

“Mr. Chisholm: I will accept that stipulation. 

“Mr. Johnston: I will at the request of counsel 

201 for the party Allen also make the same stipulation 

with respect to the rubber test data appearing on 
Pages 4 and 5 of Allen Exhibit 20. 

“Mr. Chisholm: That is good enough for me.” 

That is the end of the quotation from the record in the 
deposition. 

In view of that stipulation, Your Honor’s ruling with 
regard to Exhibit 42, sustaining the objection to my offer 
of that exhibit as Exhibit 9-42, leaves an area of uncer- 
tainty in this case. 

Here is the document, the subject of the stipulation, 
which contained the translation of the data from the 
laboratory test sheets, which, within the language of the 
stipulation, were accepted. 


203 THE COURT: Let me see that. That is what 
I am trying to get straight. Exhibit 9-42 is the 
document that has been used to refresh the recollection. 

MR. BEALE: Yes, Your Honor. 

THE COURT: Well, it may be received, not as cor- 
roborating the oral testimony of the witness, but for the 
limited purpose which it has in relation to the stipulation 
which has been read. 


204 Now, I think the test data sheets are the best 

evidence of the results of the tests on the stress- 
strain machine; and I would like to offer in evidence, 
under the rule which permits the introduction of new 
evidence, those test data sheets which have been marked 
for identification Plaintiffs’ Exhibits 12-A to L, inelu- 

sive, and as to which this witness has just testified. 
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205 I so offer. : 
MR. JOHNSTON: Object to it as incompetent 
Your Honor. 
. s * 

208 MR. JOHNSTON: Mr. Beale is raising the 

question of whether or not the Federal Shop Book 
Rule applies to this kind of a report. It has been held 
time and again that it does not apply to this kind of 
a report; that research reports are not within the ex- 
ception to the Hearsay Rule that is provided by the 
Statute 28 United States Code, Section 695. 

I have here notes of decisions that happen to be Court 

of Customs and Patent Appeals decision and Board of 

Patent Interference Examiners’ decision on that 
209 point. One is Teeter v. Kirby, 169 Fed. 2nd, 808, 

at Page 816. Decision by the Court of Customs 
and Patent Appeals in 1948, which is illustrative of many 
eases holding that the exception set up by the Statute 
for business entries does not apply to this type material. 

MR. BEALE: Mr. Johnston says, “this type of mate- 
rial.” This is not a research worker’s laboratory note- 
book. This is not a research worker’s written report to 
his superior. These are documents made on a standard 
machine in a standard way, just like IBM records are 
made in the bank. They certainly qualify under the Shop 
Book Rule, Your Honor. 

If Your Honor has any doubt, I would suggest that we 
might save time by accepting them de bene esse until at 
least the next witness is on the stand; and then Your 
Honor can make a final ruling on it; or, if Your Honor 
wishes it, we will brief it. 

THE COURT: I will sustain the objection without 
prejudice to your right to reoffer them. 

MR. BEALE: Thank you, Your Honor. 

May it please the Court, while we are considering this 
question of possible objections to evidence based upon 
the stipulation, in order that the record at this point may 
show this Court’s rulings on all such matters, I would 
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like to read to the Court another stipulation which 
210 appears in this record, and which has relation to 
several completely different exhibits. 

THE COURT: Yes, sir, Mr. Beale. 

MR. BEALE: At Page 194 of the deposition record 
which is Plaintiffs’ Exhibit 8, there appeared this state- 
ment: 

‘‘Mr. Johnston: Counsel for the party Allen having 
shown to counsel for the party Bertorelli a laboratory 
notebook and having suggested the possibility of a stipu- 
lation, I offer to stipulate that the data appearing under 
the columns, “Percentage CO,” and “Percentage Cl,” and 
“pH Value,” on Allen Exhibit 29, represent determina- 
tions duly made by the research laboratory of the Pitts- 
burgh Plate Glass Company, Columbia Chemical Division 
and/or immediately prior to the date appearing on Ex- 
hibit 29, and that the individuals whose analyses yielded 
these determinations, if called as witnesses by the party 
Allen, would testify that they are competent analysts and 
that they followed competent procedures accepted as 
regular analytical procedures by their employer.” 

Now, that was with respect to Exhibit 29 before the 
Patent Office. It is marked for identification in these 
proceedings as Plaintiffs’ Exhibit 9-29. 

“Mr. Chisholm: I will accept that offer. 

“Mr. Johnston: In view of a further inquiry from 

counsel for the party Allen with respect to the 
211 numerical data appearing on copies of report 

offered as Allen Exhibits 25, 26, 27 and 28, re- 
spectively, I will offer the same stipulation with respect 
to these data as we have made with respect to the data 
referred to immediately above on Exhibit 29. Further, 
this stipulation, of course, meaning that the determina- 
tions yielding the data which appear on Exhibits 25, 26, 
27, and 28, respectively, were made on or immediately 
prior to the respective dates of these exhibits. 

“Mr. ‘Chisholm: I will accept that offer.” 
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Now, within the purview of the stipulation, I now offer 
in evidence as Plaintiffs’ Exhibits 9-25, 9-26, 9-27, 9-28 
and 9-29, being laboratory reports covered by the stipu- 
lation. They were not only admissible before the Patent 
Office; they were included as reasons for the Board’s 
findings in its decision. I think not only are they ad- 
missible, but the Court will find them necessary for 
evaluation in this case. 

THE COURT: Mr. Johnston? 

MR. JOHNSTON: To the extent of the stipulation, 
Your Honor, there is no objection to these particular 
exhibits. 

THE COURT: The exhibits will be received for the 
purpose mentioned in the stipulation. 

(Whereupon Plaintiffs’ Exhibits 9-25, 9-26, 9-27, 9-28 
and 9-29 were received in evidence.) 

MR. BEALE: I apologize to Your Honor for 

212 not having caught this a few moments ago when 

we were talking about the earlier stipulation, the 

first one we discussed. Your Honor will remember at 

the conclusion of the discussion of that Exhibit 9-42, 

which Mr. Chisholm accepted, there was then the state- 
ment by Mr. Johnston: 

“T will at the request of counsel for the party Allen 
also make the same stipulation with respect to the rub- 
ber test data appearing on Pages 4 and 5 of Allen Ex- 
hibit 20.” 

Which is here marked for identification as Plaintiffs’ 
Exhibit 9-20; and I offer it in evidence, just as I offered 
the 942. 

THE COURT: Any objection? 

MR. JOHNSTON: I have the objection to the exhibit 
as a whole; but to the extent of the stipulation, no objec- 
tion to it being considered, Your Honor. 

THE COURT: Plaintiffs’ Exhibit 9-20 will be received 
for the purposes mentioned in the stipulation. 
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(Whereupon Plaintiffs’ Exhibit No. 9-20 was received 
in evidence. ) 
* & ® * 
219 MR. BEALE: Now, if Your Honor please, be- 
fore I go into the next phase of examination of 
this witness, I would like to make an offer of proof and 
to obtain from the Court a clarification of this Court’s 
ruling with respect to certain matters that transpired 
yesterday, if I may. 


Zz) In order to crystallize the issue, I would like to 

ask the witness to identify the particular notebook 
record he had before him yesterday; and with his identi- 
fication of that document, and his adoption of it as 
evidence of his past recollection, I would like to offer 
it under the rules which permit its admission. 

I think it is particularly important that Your Honor 
overrule an objection to that offer, because the Patent 
Office had these very documents before them and they 
go to the construction of the decision Your Honor is 

called upon to construe. 
222 THE COURT: Yes, but you made your choice, 
preferring to have the witness testify to those 
things. 

MR. BEALE: Well, I will stand bound by the choice 
as to those one or two documents that were offered and 
examined on that basis. But I do have a new area that 
I want to present now, and I intend at the time, com- 
pleting this examination, to offer them as admissible as 
entries made in the regular course of business and as 
part of the res gestae, and as the best evidence of past 
recollection. 

THE COURT: That seems to be another effort to 
support your view that that is corroborating the witness. 

MR. BEALE: No, Your Honor. It isn’t corroborat- 
ing at all in this area. 

THE COURT: Yesterday you thought it was. 
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MR. BEALE: Yesterday I thought it was admissible 
as corroborating, even though it had been used to re- 
fresh his recollection. I think it was admissible yester- 
day as being part of the res gestae and as admissible 
under the Hearsay Rule, even though the witness has 
testified about present recollection. 

We had to use that to refresh his mind as to details 
appearing in this and couldn’t get the details in. The 
document, itself, is the best evidence. 

That was my position yesterday and is today, Your 

Honor. 
223 BY MR. BEALE: 

Q Mr. Gage, yesterday you testified in regard 
to performance of evaluating tests on the materials 
which were given the Yd numbers, the carbonated Silene. 
Do you recall that? A Yes. 

Q Did there come a time subsequent to that work con- 
cerning which you testified when you had under consid- 
eration subsequent pigments which were of the same 
nature, as these Yd-2-86 and Yd-2-87 compounds? A 
Yes. We had some testing later on. The reason [ re- 
member it is that in the early part of ’46, myself, along 
with several others, made a recommendation to manage- 
ment that we expand the facilities for working with 
direct carbonated Silene, because prior to that, right 
after the war, management was interested in getting into 
a new line of products, a time to think of expansion. 
They had been pretty well held down during the war. 
They had asked for recommendations of new things to 
get into, and one of the things that appealed to several 
of us was this carbonated material. 

So we made a recommendation to management to ex- 
pand these facilities and get into the possible production 
of the material. The bases of these recommendations 

were compounding tests which had been run on 
224 carbonated Silene, which had been prepared by, 
I think in this case, the Development Laboratory. 
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Q Have you any present recollection of the date when 
any tests were made by you or under your direction, or 
the details of those tests on this carbonated Silene mate- 
rial? A No, I can’t recall any specific dates. It would 
certainly be prior to the spring of 746, early part of 746, 
and sometime after late in the war; but I can’t fix it 
specifically, no. 

Q Have you any recollection of having been asked, 
shortly before November 1952, when your former deposi- 
tion was given in Interference, by Mr. Chisholm, to 
search for any test records and data that you could find 
on the evaluation of carbonated Silene? A Well, at that 
time, Mr. Chisholm asked me to make a search of all our 
files and records for any testing that would have been 
done on carbonated Silene. At that time, why, I found 
data and found records, and those data and those rec- 
ords were turned over to Mr. Chisholm, taken out of our 
own laboratory files. 

Q At the time that you received this request from 
Mr. Chisholm, was there any custom of maintaining rec- 
ords of the laboratory which was maintained under your 
supervision? A Yes. We had standard procedure for 

filing all original test data. 
225 Q And was that standard procedure followed 
during the period 1940 to 1946? A There would 
be no deviation. 

Q Do I understand your testimony, you have no 
present recollection of any of the details or dates involv- 
ing the testing of carbonated Silene, but you do have a 
general recollection that that did transpire? A Yes; 
but I can’t remember dates or details. 

Q You do have a present recollection that you did 
have occasion to obtain documents from the files in re- 
sponse to the request from Mr. Chisholm in 1952? A 
Yes; I recall specifically making a quite extensive search 
for data of that type. 

Q And you found those documents in the files of your 
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laboratory which were maintained under this customary 
procedure you talked about? A Yes. 

Q What was the procedure of filing the documents? 
A Well, once the data sheets were obtained, if the data 
were for members of the Development Department, the 
data were typed, and these typed copies sent down to the 
Development Laboratory, after the data had been care- 
fully inspected by myself; and the original papers, the 

original data were filed away in our standard files 
226 and kept there. They were never taken out of the 

laboratory. Only the typed copies went out of the 
laboratory. 

Q Now, you have talked about data sheets. Will you 
explain to the Court precisely what type of data sheets 
you are discussing? A Well, in this case, I am dis- 
cussing the type of data sheets we obtained on the types 
of tests I described to you yesterday. The tensile 
strength test, and that sort of thing, which were ob- 
tained with this Scott tester machine. Those are what 
I am referring to now. 

Q I shall ask you, Mr. Gage, if you will explain to 
the Court not only the custom of maintaining these data 
sheets, but will you also explain to the Court the custom 
in the laboratory with respect to the procedure followed 
when a pigment or compounding ingredient was sub- 
mitted to the laboratory for evaluation? Just follow the 
procedure with respect to its use and recording. A 
Well, the sample, of course, having been submitted, we 
insisted upon it being properly labeled, both as to sample 
number and, if possible, as to something about the 
method of preparation, because without knowing that, it 
was difficult to pick out suitable recipes and compounds 
with which to do the testing. 

Having established what the material was from 

227 ~+the person submitting the sample and having made 
some sort of a record either on the sample pack- 

age, itself, or on the slip which was attached to the 
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package, suitable recipes were selected. For the most 
part, I did that. If they were special samples, I always 
did it. Routine samples, sometimes I didn’t, personally, 
select the recipe, but that was done according to custom 
already established. | 

Those recipes would be written up, and! the samples, 
along with the recipes, would be given to! the foreman 
in charge of the laboratory, itself. In this ease, it would 
be Mr. Antles, who had been in that position for a long 
time. 

He then would make some calculations of his own for 
the purpose of making the master batches, which would 
be essential for compounding and for mixing the samples. 
He, in turn, would turn over to the boys in the laboratory 
who ‘would be doing the actual work. 

The mixing would be done according to standard, con- 
ventional practices; and from then on, the testing would 
proceed according to standard procedures. 

When the data were finally obtained, it all came across 
my desk, because (we were the only testing laboratory of 
that type in the plant. For that reason, we were looked 
upon as being the only ones really capable of first look- 

ing at these test data to determine whether they 
228 were proper, in the sense that they were accurate; 

and then, having established that, we were always 
asked for comments. 

So it was my practice—it was part of my job, actually, 
to inspect those very very carefully and draw conclu- 
sions, which I discussed then with the men who had 
submitted the samples. 

I think that takes care of it pretty twell. 

Q Then do I understand the test sheets went into the 
files, as you have testified earlier? A Yes, that is cor- 
rect. 

Q Now, did you have frequent or infrequent occasion 
to follow this custom of evaluating pigments throughout 
the years 40 to 46? A That was standard procedure. 
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Q Was it done frequently or infrequently? A Done 
quite frequently, because there were numerous samples 
submitted by our own research group and Development 
Laboratory. 

Q At the present time, can you recall the details of 
any of the tests conducted in accordance with this cus- 
tom you have just described, during the latter part of 
World War II? A No details, no. I can’t remember 

all the tensile figures. 
229 Q I believe you testified earlier that you do 
recall some tests on a carbonated Silene, but do 
not recall details on that? A That is right. I dug the 
data out for Mr. Chisholm, so I am aware of the fact 
that tests were made. 

Q I neglected to ask you whether, in addition to the 
records of the testing, which you said were put in the 
file, there was any record of the mixing or compounding 
of the test batches, any record of the curing of the test 
batches? A Kept all the pertinent data. Wasn’t a 
thing ever discarded; including the recipe, itself, the 
cure, and another sheet usually in which the actual fig- 
ures and weights for preparing the specific compounds. 
That was also attached to the data. All this was put 
in as one group into the files. 


230 Q I show you the original of the set of docu- 
ments, the photostatic copies of which have been 
marked 13-A to F, for identification, and ask if you 
identify any or all of those documents? A The 
231 ~=first page—most of it is in my own handwriting— 
is a list of the recipes which I set forth to test 
the two carbonated Silene samples listed here, along with 
Silene EF and Calcine T. 
The figure below describing the samples are not in my 
handwriting. Except for the summations which are not 
in my handwriting, the rest of it is all in my handwriting. 
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Q Can you identify the handwriting on 13-B? A 
That is the second page? 

Q Yes. A I am quite certain that is Mr. Antles’ 
handwriting. 

Q Who is Mr. Antiles? A He was the foreman in 
charge of the rubber laboratory. He worked for me. 

Q And was under your supervision and control? A 
Yes. 

Q Now, will you examine the documents, 13-C to F, 
inclusive, and tell me if you can identify the handwriting 
on those documents? A Probably not. The initials 
over here, “J.D.” are the initials of the person who would 
make this record, but I can’t be real certain who that 
“J.D.” would be. We had quite a turnover in the testing 
personnel from time to time, and I am not sure who that 

would be. 
232 Q ‘Can you identify the documents 13-C to 13-F, 
inclusive, as to the nature of the documents? A 
Yes. These are our standard stress-strain test sheets in 
which are also recorded the tear resistance properties, 
and also the hardness values. 

Q Now, you said that the entries on the first part 
of Plaintiffs’ Exhibit 13-A twere in your own handwriting. 
A With the exceptions that I think I mentioned. 

Q Yes, on the first part. A Well, the figures on the 
formulation are all my figures, yes, sir. There is print- 
ing. They are my handwriting. 

Q Are the notations in the extreme left-hand column 
of that sheet, the upper left-hand column, in your hand- 
writing or lettering? A Yes. 

Q Do you know when those entries were made on 
that sheet by you? A Only roughly. As I look through 
here, I can come to an approximate date, because of the 
two samples here, the one which would be prepared latest 
was prepared on April 11, 1945, and the tests were run 
on the 27th of April, so sometime between the 11th and— 
let’s see—they would be mixed on about the 25th—be- 
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tween that and the 25th, this would have been preparea. 
Other than that, I can’t state precisely. 

233 Q You said something about the sample having 
been prepared April 11, 1945. Is there any part 

of the notation on that Exhibit 13-A that enables you to 

make that interpretation? A The sample number ex- 

plains it. 

Q How does it explain it? A Well, the Develop- 
ment Laboratory used a system of sampling which in- 
eluded the date on which that sample was prepared. 
For example, this “SC-41145,” says it is Silene carbo- 
nated. “S” stands for “Silene”; “C” for carbonated. 
That was their general procedure. The ‘‘4’’ stands for 
the month; and of the last series of numbers, the last 
two numbers were the year, and the preceeding numbers 
would refer to the actual date. In other words, April 
“4” $1145” 11-45. Prepared on April 11, 45. That was 
their general convention. 

Q You have no recollection of that? That is just 
your interpretation of that? A Read off the sample 
number. 

Q Do you find any date on the first sheet at all other 
than the sample numbers? A No, I don’t see any. 

Q You are unable to fix the date of these documents 
except by reference to the sample numbers on 13-A, and 

the testing dates which appear on the test data 
234 sheets? A Yes. I also see here on the second 

page there is a notation, “Mixed 425-45.” So, 
obviously the recipes were prepared prior to that. 

MR. JOHNSTON: If Your Honor please, may I move 
to strike that last answer on the ground that the witness 
is testifying incompetently to matters which his previous 
testimony shows he, himself, did not know about, and 
with regard to entries which he, himself, did not make. 

THE COURT: I think that is obvious. 

MR. BEALE: We are laying the foundation for the 
fact that the witness— 
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THE COURT: I was wondering why I didn’t hear 
the objection earlier. 

MR. BEALE: We attempted to lay the foundation, 
Your Honor, for the witness’ adoption of that part of 
the sheets as his past recollection. 

MR. JOHNSTON: If Your Honor please, it seems to 
me perfectly obvious that the witness has no recollection 
now, and he could have no past recollection of matters 
that he didn’t do. 

THE COURT: Certainly he could not. 

MR. BEALE: The records would, nonetheless, be ad- 
missible on this witness’ testimony as being records made 
in the regular course of business and as being au- 

thentic. 
235 THE COURT: Then why don’t you rely on 
that? 

MR. JOHNSTON: I think that is a ridiculous propo- 
sition, Your Honor. They aren’t records made of the 
kind that are normally regarded as regular course of 
business records. They are, of course, in accordance 
with the operation of his particular department, but so 
would my records in my law office be in accordance with 
my record of business in that respect, my notes and my 
forms; but that doesn’t mean that the things that I write, 
by way of notes, or have others write in my office, be- 
come competent evidence of their competence. 

MR. BEALE: Will you bear with me just a moment, 
Your Honor? 

THE COURT: Yes. 

BY MR. BEALE: 

Q Mr. Gage, you testified earlier this morning that 
test data sheets were customarily made, and after being 
made were customarily retained in the files of the labo- 
ratory. 

I shall ask you whether or not the test data sheets 
which are attached to the first two pages there, as Plain- 
tiffs’? Exhibits 13-C to 13-F, are test data sheets which 
were made in the custom to which you testified? 
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MR. JOHNSTON: Objection, Your Honor. The wit- 
ness doesn’t recall the matter of these sheets. 
236 THE COURT: Sustained. 

MR. BEALE: If Your Honor please, the wit- 
ness has testified that he obtained these sheets from the 
laboratory, the laboratory files. He has established the 
authenticity. I don’t think that is questioned. Now I 
am merely asking him whether they are—for the purpose 
of identifying them for the Court—the type that was 
maintained in accordance with the regular custom. That 
is the foundation. 

THE COURT: They have not even been in the cus- 
tody of this witness. 

MR. BEALE: Well, I would establish the custody 
since 1952 to date; but he has established the custody, 
I think, prior to that date. 

THE COURT: I didn’t understand him to say so. 

THE WITNESS: May I comment? 

THE COURT: I thought he said he found them in 
the records. 

THE WITNESS: They were kept in files over which 
I had supervision in the rubber laboratory. I thought 
I made that clear. Perhaps I hadn’t. 

BY MR. BEALE: 

Q Mr. Gage, in addition to having supervision over 
the files, did you have the responsibility for the custody 
of the files? A Well, certainly. 


240 | Q I shall ask you, Mr. Gage, whether the three 
241 documents, Plaintiffs’ Exhibits 13-C to 13-F, inclu- 
sive, were records maintained under your super- 

vision and control in the regular course of business? A 
Yes. 

MR. JOHNSTON: Object, if Your Honor please, as 
leading, calls for a conclusion. 

THE COURT: The answer may stand. Objection 
overruled. 
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MR. BEALE: I offer, Your Honor, Plaintiffs’ Ex- 
hibits 13-A to F, inclusive. 

THE COURT: Let me ask the witness a question. 
What do you mean when you say they are kept under 
your control and supervision? Do you handle the files? 

THE WITNESS: T help put them into the files. 

THE COURT: You mean you physically put them in 
the file yourself? 

THE WITNESS: Yes. 

THE COURT: Or did you have somebody do it? 

THE WITNESS: Let’s put it this way: Some of them 
I do or did; some of them, I did not. That is true. But 
they were kept in the office where I was. I saw prac- 
tically all of them put in the files. It was part of my 
job to make sure that they were there. 

THE COURT: Were you the one in control of that 

filing system? 
242 THE WITNESS: Yes. 
THE COURT: In your organization? 

THE WITNESS: Yes, sir. 

THE COURT: You hired the personnel; fired them? 

THE WITNESS: No, I didn’t do that; but they 
worked for me, the people who did this type of work. 

THE COURT: Did they work for anybody else? 

THE WITNESS: Well, I don’t quite understand the 
question. 

THE COURT: Did only your matters go in these 
files? 

THE WITNESS: Yes. 

THE COURT: No other part of the business? 

THE WITNESS: Just those things which I had a 
direct interest in and were part of my job went into any 
of these files. That is right. 

THE COURT: No other department of the business 
used those files? 

THE WITNESS: No, no. 

THE COURT: Mr. Johnston? 
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MR. JOHNSTON: ‘Your Honor, may I ask the wit- 
ness a question or two about this matter? 
THE COURT: Yes. 


EXAMINATION BY MR. JOHNSTON 


Q How many persons were there in your organization? 
A Well, that varied. In the rubber laboratory, 
243 there were as many as eight to ten. 
Q And you were in charge of them? A Yes, 
sir. 

Q And you did the filing? A I didn’t say I did the 
filing. I said the files would be in my office. 

THE COURT: You told me that you frequently 
physically filed them. 

THE WITNESS: Yes, I frequently did. 

THE COURT: Well then, answer his question that 
way. 

THE WITNESS: ‘The answer is, sometimes I did and 
sometimes I didn’t; but I often put them in myself, surely. 

BY MR. JOHNSTON: 

Q What do you mean by that, that if vou found some- 
thing you had looked at, you might put it back yourself? 
Is that what you have in mind? A No; these came over 
my desk. That was part of my job to look at all of these 
data that came over my desk. Sometimes I would show 
them to other people before then went into the file. Oft- 
times I actually put them in the files right then. 

Q Did you have no clerk or no secretary handling 

those matters? A Yes, some of it; but it was 
244 right there beside my desk. I would often do it 

myself rather than have somebody else come over 
and do it. 

Q Just incidentally, you would often do it yourself; 
is that it? A I don’t know how often, but I often did. 
Q That wasn’t part of your duty; was it? A No. 

Q Not at all—to be the file clerk? A I didn’t have 
to be the file clerk. I sometimes did my own typing; yet 
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I had a typist to do the work. You often do that sort 
of thing. 

Q Did the other people in the department have access 
to this fle? A They could have gotten into it at times, 
yes. 

Q How many different people have written things that 
appear on this document? How many different hand- 
writings? A Probably four or five. 

Q You don’t know who wrote some of these things? 
A Some I know; the rest I can take a guess. Some I 
know specifically. Some I recognize the handwriting. 
Some I do and others, I don’t. 

Q Who wrote what is on the bottom of 13-A? A By 
Mr. Antles, who was the foreman of the rubber labo- 

ratory. 
245 Q Did you see him put it on there? A No, I 
didn’t. 

Q How do you know he did? A I recognize it. I 
worked with him for a good many years. 

Q Do you know when he did it? A Not precisely. 
Probably very shortly after the test date because— 

Q I asked you, do you know when he did it? A No. 

MR. JOHNSTON: I think this is completely incom- 
petent evidence and I object to the offer. 

MR. BEALE: ‘Your Honor, before Your Honor rules, 
may I ask the witness one question to clarify the matter? 

THE COURT: Yes. 

Q Mr. Gage, this rubber testing laboratory, of which 
you had supervision, was that of the Columbia-Southern; 
was it not? A Yes. 

Q You were an employee of that company? A That 
is right. 

Q All of these personnel around you were also 
246 employees of that company? A That is correct. 

Q You were responsible for their activities but 
you did not employ them? A No, I didn’t employ them 
in the strict sense of the word. 
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THE COURT: In view of the witness’ testimony, the 
exhibits will be received. 

MR. JOHNSTON: Your Honor, may I just ask you 
to regard this one more moment? There are several 
eases in this jurisdiction, I believe—I am sure in the 
Court of Customs and Patent Appeals, the rule is fairly 
established that records that have to do with testing and 
research activities of this nature are not within the scope 
of the Federal Shop Book Rule. 

Now, I have not had an opportunity to pursue this point 
from the standpoint of a case or decision in this partic- 
ular jurisdiction; but I have the conviction, which I 
should like to pursue, if Your Honor would permit me, 
that there is authority in this Court and this jurisdic- 
tion to the effect that I am indicating, that matters of 
this sort are not within that Shop Book Rule. 

If I may, I would like to ask Your Honor for an oppor- 
tunity to do that. 

THE COURT: Mr. Johnston, if you find such author- 
ity, the Court will hear you on a motion to strike this 

evidence. 
247 MR. JOHNSTON: Thank you, Your Honor. 
(Whereupon Plaintiffs’ Exhibits 13-A to 13-F, 
inclusive, were received in evidence.) 

THE COURT: I must say that in my experience, this 
is the first time I have had a gentleman in the position 
of this witness who said that he was in control of files. 


252 'Q Mr. Gage, on Plaintiffs’ Exhibit 13-A, I note 
a reference to Silene EF. As of 1945, did you 
know what Silene EF was? A Yes. 
Q What was it? A It was hydrated calcium silicate. 
Q Do you know by whom it was prepared? A “Yes. 
Q Who? A By Columbia-Southern. 
253 Q Do you know that it was sold? A Yes. 
Q Do you know for what purpose it was sold? 
A Up to that time, it was sold almost exclusively for 
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incorporation in these no-mark soles that were made for 
the Armed Forces, shoe soles. 

Q Was that asa pigment? A Yes. 

Q ‘In that formulation? A In what? 

Q For use as a pigment in that formulation? A Yes. 

Q That composition? A Yes, that compound. 

Q And then as of the date of this report, Plaintiffs’ 
Exhibit 13-A, was or was not Silene EF a commercial 
rubber pigment? A Yes. 

Q And was not Caleene T a commercial rubber pig- 
ment? A Yes. 

Q Do you know of your own knowledge that the prop- 
erties of Silene EF and Calcene T as rubber pigments 
had been evaluated prior to the date of this report? A 

Yes. 
254 Q Did you know that they produced useful rub- 
ber compounds when incorporated therein as pig- 
ments? A Yes. 
ee e e & 
255 BY MR. BEALE: 

Q Directing your attention to the several formu- 
lations at the top of Plaintiffs’ Exhibit 13-A, was there 
any reason why Silene EF and Calcene T were listed in 
those formulations? A Yes, it was our convention to 
always use control pigments for comparative purposes. 
In this case the Silene EF and Calcene T were a part of 
this group of tests for comparative purposes. 

Q And the ultimate purpose of the comparative tests 
was what? A Well, so that the two experimental pig- 
ments in this case could be compared with pigments of 
known properties, directly. 

Q Would that assist in any way in evaluating the 
properties of the experimental pigments? A Certainly. 
That is the reason we did it that way. 

Q Would that assist in any way in measuring the use- 
fulness of the experimental pigment? A Yes. 

Q Yesterday in connection with your testimony con- 
cerning the test data sheets on which were recorded tests 
on the Yd-2-86 and Yd-2-88 compounds, I understood 
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you to say that those test data sheets were a permanent 
record; is that correct? A Yes. 

256 Q And they were a record which could be evalu- 
ated at any time in the future by one skilled in the 

art? A Yes. 

Q Could they be evaluated to determine the fact that 
the rubber tested had been vulcanized? A Yes. 

Q Could they be evaluated to determine that the vul- 
canized rubber subjected to test had useful properties? 
A Yes. I shall ask you whether the test data sheets, 
Plaintiff’s Exhibits 13-C to F, inclusive, are the same 
type of permanent record? A “Yes, this is a permanent 
record. 

Q May they be evaluated in the same way by one 
skilled in the art? A Yes. 

Q May they be evaluated for the purpose of determin- 
ing whether the rubber subjected to test was vulcanized? 
A Yes. 

Q May they be evalulated for the purpose of deter- 
mining that the vulcanized rubber was useful? A Yes. 

Q Did you evaluate those test data sheets for that 
purpose? A Yes, that was my custom. As I mentioned 

before, all of these test data came over my desk. 
257 That was part of my job. I looked at all of them 
So, sure, I evaluated them. 

Q Now, as of the dates of these test data sheets, 13-C 
to 13-F, did you then know the tensile strength of GR-S 
rubber, which had been vulcanized from a formulation 
containing Silene EF? A You mean this particular 
recipe? 

Q No. Did you know the tensile strength of GR-S 
rubber, which had been vulcanized and which contained 
Silene EF as a pigment? A Yes, but the actual tensile 
value would vary with the recipe. 

Q I understand that. Now, to what extent would it 
vary? What would be the range of tensile strength? A 
Oh, it depends upon the volume loading, that is, the 
amount that would be put in. Too, it would also depend 
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upon a number of other things that would go in with 
the Silene in the GR-S. You could vary it over a reason- 
able wide range depending on how much you put in and 
what the other things were that went along with it. 

Q Were there any recognized standard amounts of 
loading in GR-S formulations? A Well, it would de- 
pend upon the purpose for which it was being used. Now, 
in our laboratory we explored the entire range of times 

for control purposes. Sometimes we stayed with 
258 just one particular volume loading, but we ex- 
plored the whole range from time to time. 

Q In 1945 did you know the tensile strength of un- 
vuleanized GR-S? A No, I don’t imagine I knew that. 
It just was never measured. 

Q Now, did you know the tensile strength of vulcan- 
ized GR-S, which contained no reinforcing pigment? A 
Yes, that had been pretty well established. 

Q What was that? A Around about 200 or 300 
pounds per square inch. 

Q What was the tensile strength of GR-S rubber, 
which contained carbon black as a pigment in let us say 
20-volume loading? A Well, that would of course de- 
pend too upon what carbon black you are talking about, 
and also what other materials might be present. 

Q Can you give me an approximate range of tensile 
strength as of 1945? A It would be a wide range be- 
ecause carbon black ranges from very coarse to very fine, 
and it would depend upon the coarseness, the particle size. 
The tensile strength would vary over a wide range. 

Q Well, let’s take a fine particle size carbon black. 

A Well, ordinarily what they call EPC black, that 
259 is a designation for a channel type black—HPC 

stands for easy processing channel black—if you 
add about 20 volumes to GR-S, it would run up maybe 
three thousand pounds per square inch. I am relying 
upon memory because I haven’t checked this for some 
time. 
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Q Mr. Gage, just before the recess you testified that 
carbon black was a pigment incorporated in GR-S rubber, 
which gave a tensile strength maybe as high as three 
thousand pounds. A [ think you are referring to EPC 
black and also approximately twenty volume loading. 
That is pretty close as I remember it, yes. 

Q Do you know whether that type of formulation of 
GR-S rubber with carbon black, when vulcanized, was 
used in making of rubber shoe soles? A No, it wasn’t. 

Q Do you know whether any type of formulation con- 
taining carbon black was used for rubber shoe soles? A 
Well, early in the development of GR-S back in about 
1942 or 1943, they tried to use an all-black GR-S com- 

pound for that type of thing, both for soles and 
260 heels, but they found that they marked so badly. 

By that, I mean as you walked across the floor, 
it left a black mark. 

The Army and Navy did not like that one bit because 
it marked—well, for one thing it marked the decks of 
ships, which was of course objectionable. So they im- 
mediately asked that some other means of compound be 
developed whereby such marking would be eliminated. 
And that was where Silene EF came in because Silene 
EF produced a very good shoe sole and yet was free of 
the black marking. 

Now, if they made it black with a small amount of 
black pigment that still wouldn’t mark. But generally 
shoe soles are not black, but those that are contain only 
enough of the pigment to color the produce and not to 
reinforce it. 

Q When Silene EF was incorporated in GR-S rubber, 
did it increase the tensile strength of the rubber? A 
Yes, for all practical purposes. Practically anything that 
was put in GR-S increased the tensile strength. 

Q Do you know though what order of magnitude the 
increase in tensile strength was when Silene EF was in- 
corporated in GR-S rubber? A That again would de- 
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pend upon the amount that was needed and also of course 
on the other ingredients that would be put in with it. It 
ranged any place from, oh, maybe twelve hundred up to 
over two thousand. I have seen GR-S formula- 
261 tions with twenty to thirty volume use of Silene 
that ran twenty four hundred. It could be in a 
range. 

Q Well, would it be correct to summarize what you 
just said in saying that there was at least a several fold 
increase in the tensile strength of GR-S as between the 
GR-S that contained no pigment and one that contained 
Silene? A Yes. 

Q The increase might not be as great as that with 
earbon black but it would still be a very significant in- 
crease over unpigmented— A With some carbon blacks 
it might be better, but with the general blacks what were 
ordinarily used, no, it did not produce as good tensile as 
those blacks did. 

Q@ Then was it your opinion that Silene EF, when in- 
corporated -in GR-S rubber, was a useful pigment? A 
Yes. 

Q Mr. Gage, I believe you testified that anyone skilled 
in the art could interpret the test data sheets such as 
those which are in evidence as Plaintiff’s 13-C to 13-F? 
A Yes. 

Q Will you interpret the test data sheets for the bene- 
fit of The Court and tell The Court what those sheets 
show? A Well, in what respect to you mean? 


264 Q Will you then, Mr. Gage, with those sheets 

before you, to explain the meanings of the terms 
and the data on there to assist The Court in interpreting 
the documents? A On the first test sheet, which records 
the data we obtained on the compound containing Silene 
EF, the first column under “Cure” gives the times that 
these test slabs were cured at; the curing temperature 
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which in this case was 280 degrees F. 
265 The next column lists the one hundred percent 
modulus figures obtained on the test stresses, which 
were cured at various temperatures. 

The third column is a record of the three hundred per- 
cent modulus figure. I think I described that a little 
bit yesterday. 

The fourth column lists the figures that were obtained, 
which are the five hundred percent modulus figures. 

The next column is a record of the tensile strength; in 
other words, the pounds per square inch which were neces- 
sary to rupture this dumbbell test specimen which I had 
on exhibit yesterday. 

The next column is a record of the percent elongation, 
which is a record of the percent that this one-inch section 
on the constricted portion of the dumbbell was stretched 
in excess of that one inch. 

The next is a quick-set figure. The column represents 
those: quick-set figures which were obtained at the time 
of the test. The quick-set test is a measure of the re- 
covery of the stock. It has something to do with the 
state of cure. 

The next two columns are the record of the hardness 
obtained with the Shore-A durometer, which I described 
yesterday as one of the commonly used instruments to 

determine the hardness of rubber compounds. 
266 , The last column is a record of the tear resistance 

_ | figures we obtained, which in this case are in 
units of pound per tenth inch thickness. The same ap- 
plies to all four sheets, except each sheet represents one 
compound and each horizontal line represents the data 
obtained on the specimen cured at that one temperature, 
which is recorded in the first column. 

Q May I interrupt just a second, Mr. Gage, just to 
make it clear for the Court, when you were talking about 
the first sheet, through the bulk of your answer you 
were talking about Plaintiffs’ Exhibit 13-C? A Yes, the 
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first sheet of the four sheets which comprise the results 
of the test run on the four different compounds, which 
are listed on the first page, 13-A, I guess it is. 
Q Have you completed your answer? A I think so. 
Q In interpreting the test data sheet, such as Plain- 
tiffs’ Exhibit 13-C, will you tell the Court what the 
valuator looks for with regard to the figures under the 
column of ‘‘tensile’’?? A Well, the tensile value is a 
value which is widely used through out the industry as 
a measure of general quality. It isn’t a true measure 
of perhaps the worth of the stock itself, but it is a 
widely used determinant of the particular strength 
267 and the usefulness of that particular compound. 

Q Now, does the interpreter consider those ten- 
sile figures as shown under that column with respect to 
a basis of comparison with some other figures? A Gen- 
erally speaking, you can say that the higher the tensile is 
the higher is the general usefulness of that particular 
product. 

THE COURT: Do you find that in the paper? 

THE WITNESS: Sir? 

THE COURT: Is that in the paper? 

THE WITNESS: Well, the tensile values are recorded 
here, yes. 

THE COURT: I mean what you just stated. 

THE WITNESS: Well, what I stated was I thought 
was my opinion of what tensile value shows. Those things 
are not here on the paper. The figures are, yes. 


268 Q Does the man skilled in the art realize when 
he gets tensile figures such as are recorded under 
the tensile column under 13-A, that he is making a com- 
parison with the tensile figures of an unpigmented rub- 
ber? Isn’t there an automatic evaluation? A Well, I 
do, yes. 
Q And I believe you testified earlier that the strength 
of unpigmented, unreinforced GR-S rubber was down in 
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the order of one to two hundred pounds? A Well, say 
two hundred or three hundred. 
Q Two hundred or three hundred. So the evaluator 
relates those figures to the strength of the unreinforced 
compound? A That was one comparison, yes. 
Q Now, he also relates the figures he obtains on the 
modulus and elasticity with the same broad base of un- 
reinforced rubber? A He probably would. 
269 Q If he has used other pigments and is familiar 

with their properties, in a test such as this does 
he evaluate the tensile figures and the modulus and the 
elongation figures with relation to the figures obtained 
with these other known pigments? A Yes. 


Q Now, in evaluating the figures on Plaintiffs’ Exhibit 

13-C, would the evaluator wish to be furnished with 

270 information such as appears on Plaintiffs’ 13-A 

and 13-B as assisting in the evaluation? A Well, 

he would want the information on 13-A. I don’t think 

the information on 13-B would be of any particular use 
to him. 

Q Well, why would the information on 13-A be of use 
to him?, A Well, unless he knows the compound, the 
formulation in which the test, the sample has been run 
and which has been used to evaluate the pigment, he 
wouldn’t be able to draw any conclusions from the data. 

Q Well, now, knowing the formulation and having 
before him the test data sheets, Plaintiffs’ Exhibit 13-A to 
13-F', what does the evaluator look for in making an 
evaluation of a material on all four of these sheets? A 
Well, he first of all looks at the rate of cure. That would 
be the change in the modulus and tensile with the time 
of cure. 

Q Now, where is the rate of cure shown on this? A 
There is no rate of cure shown. You would have to study 
the change in the properties as you changed your time 
of cure. So you would have to look at all the data that 
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is on one sheet collectively and plot them out. There are 
various means of determining—each compounder has his 
own pet way of doing it. There are certain stand- 
271 ardized procedures, but they vary. But anyone 
skilled in the art could very quickly determine 
something about the rate of cure. 

Q All right, is there anything else besides the rate of 
cure? A He would look at the tensile figures and com- 
pare those in his mind with what he knew about similar 
types of compounds, also with the controls run in con- 
nection with this. 

He would inspect the hardness figures for the same 
reason, to determine something about the hardness that 
this pigment will impart at this particular loading, and 
compare it with similar loadings of similar pigments, or 
at least pigments he used for comparison. 

The same thing would apply to tear. Tear resistance 
is very very important in many types of compounds. 
Tear is therefore—at least I regard it and I think many 
people do—as a very important test which must be used 
in evaluating usefulness of the particular compound or 
recipe. 

Q Now, in the early part of your last answer you said 
he would evaluate the figures with relation to the con- 
trols. Now, will you clarify that expression, ‘‘controls,’’ 
for The Court, using these four test data sheets for illus- 

tration? A Well, in this case we used both Silene 
272 EF and Calcene T, which I think have been estab- 

lished as commercial pigments of usefulness in that 
they are used by a large number of rubber processors. 
Those properties are well known, what they can do and 
what type of properties you can expect from those pig- 
ments. 

Therefore, in order to get a comparison—at least we 
found it very very expedient to always run controls with 
those two materials, not always both in the same group 
of tests but at least one or the other because we are fa- 
miliar with them. It was my work for Columbia. They 





116A 


were the pigments that we knew considerable about, and 
their properties are widely known in industry. 

People who would see these data here would know what 
to expect from them. So a direct comparison would be 
extremely helpful. That is the reason they are included 
here and why I referred to them as comparative figures. 


273 Q Now, Mr. Gage, you talked about comparing 

the test data sheets and you talked about the sig- 
nificance of certain figures appearing on them. [ shall ask 
you with regard to Plaintiffs’ Exhibit 13-C, which is the 
Silene EF pigment, to illustrate for The Court how those 
figures are interpreted as showing the rate of cure and 
the points that you considered to be of significance in 
your earlier statement. A Well, by inspection you could 
conclude that the stock was well cured up, that it had 
obtained—how far can I go here? 

Q Use the figures as per your illustration. A —ob- 
tained a tensile up around eighteen hundred pounds. 

Q That was at what time of cure? A Well, the curve 
is quite flat. At least that would be in the job of the 
rubber compounder to achieve that tensile within thirty 
minutes as a cure. Even after one hundred and fifty 
minutes, why the tensile and modulus had not deviated 
at all in any respect. It is a very flat type of stock, be- 
cause that would be the way you would refer to it. 

Q I don’t think The Court understands what 

274 you mean. A [I am afraid they don’t either. The 

rate of cure is such that excessive cure has very 

very little effect on the stock. In other words, you can 

cure it for a reasonable length of time or you can cure 

it for a long length of time, and you still retain the prop- 
erties that you originally got. 

Some other factors here would be the hardness value, 
which is in about what you would term a little harder 
than medium range for a thirty volume loaded stock, 
including the tear resistance is quite good. 


IZA 





Q Mr. Gage, in the rubber art with reference to the 
expression ‘‘flat curve,’’ that you got, I shall ask you 
whether many of those who are skilled in the art do not 
make curves plotting the time and strength of the cured 
rubber? A The time of cure versus the strength. 

Q Time of cure versus the strength? A Well, itisa 
common type of presentation of the data, yes. There 
have been many compounders who would take these data 
and plot them as you describe them. | 

Q Do that with a modulus, too? A Yes, you can 
plot any of these figures. They lend themselves very 
well to that type of graphing. 

Q Am I correct when you are talking about the flat 
curve, you mean that as the cure starts the) figures rise 

on this curve rather sharply and then! they flatten 
275 out into a plateau; is that why you méan by a flat 
curve? A Yes. 

Q I will ask you if you will perform the same or simi- 
lar discussion for the benefit of The Court with regard 
to evaluating the curve, 13-D, on the Calcene T com- 
pound? A Well, the same comments as to; what these 
various columns represent, of course, would hold. 

Here again, the rate of cure—by inspection only, of 
course—to do a really thorough job you have to plot 
these data, but by inspection the curve is fairly flat. 

At the same time, comparing with Silene EF’, the modu- 
lus figures of course are much lower, as characteristic of 
calcium carbonates in general, and Calcene T specifically 
as compared with Silene EF. 

The tensile figures are reasonable good; not nearly as 
high as those obtained with the Silene EF compound. 


* ® * o 


276 ‘THE WITNESS: Well, comparing ithe Calcene 

T with Silene EF, comparison with the tensile of 
Calcene T stock is lower, and the hardness is|at least the 
thirty-second Shore A, which is the more conventional 
figure to use in this case than would be the zero second 
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Shore A hardness. It is a little lower than in the ease of 
Calcene T, and must be anticipated by anyone who knew 
anything of the properties of Silene EF and Calcene T. 
The tear resistance of Calcene T stock is very much lower 
than that of Silene F. 

BY MR. BEALE: 

Q So the man skilled in the art would look at, let 
us say, the highest figures under ‘‘Tensile’’ on the Cal- 
cene T and the highest figures under ‘‘Tensile” on the 
Silene EF and see wherein there was a variation? A 
Maybe not the maximum but he would get an overall 

picture first. He wouldn’t just pick out an isolated 
277 ~=value. I don’t think anyone would do it on that 
basis. These data should all be taken collectively. 
It is not quite fair and I don’t think any man, who would 
be doing this thing that I am going to describe, would do 
it like you suggested. He would take the whole picture. 

Q He would take the whole picture, compare the figures 
in each column with the figures in the other column, and 
draw an overall conclusion. That is the way the man 
skilled in the art would interpret; is that correct? A 
That is right. 

Q Mr. Gage, as a chemist have you ever had occasion 
to compute the parts by weights of carbon dioxide re- 
quired to react with the calcium in calcium silicate to pro- 
duce calcium carbonate? A Yes. 

Q Is that a type of computation, something that is 
difficult for a chemist? A I hope not. 

Q Well, can you make the computation for the benefit 
of The Court here now? A Yes. Based on chemical 
principles, if you know the amount of calcium that is 
present and how it is expressed—it can be expressed 
in many ways and it would depend on how the analyst 
wants to express it—knowing that, knowing the atomic 

weight of it, particularly in this case the atoms 
278 which are a part of the compound, why you can 
figure very very simply the amount of carbon 
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dioxide in this case, which would be equivalent to a known 
amount of calcium. 

Q Well, assuming that the amount of calcium is pres- 
ent in the form of the oxide, calcium oxide, does that 
calcium oxide have a known combining weight known to 
the chemist? A Yes. I will correct only one thing. The 
fact that it is expressed as calcium oxide means nothing 
as to its form. It merely is a means of expression which 
the analyst uses in making his statement of analysis. But 
knowing that and the figures that you suggested, yes, 
such computation can be very very easily made. 

Q Now, does carbon dioxide have a known weight with 
which it combines with other chemicals? A Yes. 

Q Do you know what the combining weight, expressed 
in units of weight of calcium oxide, is? A Yes. I worked 
with that for many many years. Calcium has an atomic 
weight of approximately forty and the atomic weight of 
the oxygen is sixteen, which makes the molecular weight 
of calcium oxide in this case fifty-six. 

Q And what is the weight of the carbon dioxide, on 
the same basis? A Well, carbon has an atomic weight 

of twelve. Oxygen is still sixteen. There are two, 
279 so it makes it thirty-two. Twelve and thirty-two 
makes it forty-four. 

Q Now, are those figures representative of the weights 
of the two compounds necessary to form calcium carbo- 
nate, the calcium carbonate and the CO.? A Yes, to 
form a complete calcium carbonate. 

Q And looking at it in reverse, do these weights of 
figures represent the amounts of either component neces- 
sary to be present when the other component is decom- 
posed and liberated from another material? A I don’t 
quite get your question, Mr. Beale. 

(Question was read by the reporter.) 

BY MR. BEALE: 

Q I would like to rephrase it. Take for example the 

calcium oxide as being present in some compound and 
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released by decomposing of that compound. Does the 
weight which you gave for carbon dioxide—I believe that 
was 447 A Yes. 

Q Does that represent the amount of carbon dioxide 
necessary to combine with the calcium oxide on liberation? 
A Let me put it this way: it would take forty-four 
parts of carbon dioxide to completely react with fifty-six 
parts of calcium oxide, or something which is equivalent 
to that. These are just the figures which the analyst— 
it doesn’t necessarily mean there is calcium oxide present. 

It means there is calcium present. He reports it as 
280 calcium oxide. 
Q If that calcium oxide were present in the 
Silene or calcium silicate, and the calcium silicate has de- 
composed in the presence of carbon dioxide, how much 
of the carbon dioxide in parts by weight would be re- 
quired to completely react with all of the calcium as 
oxide in the calcium silicate? A Well, if you had say 
for every gram, or every part if you want to put it that 
way, of calcium, which is reported as calcium oxide, pres- 
ent, you would take forty-four fifty-sixths parts of carbon 
dioxide to completely react with that. 

Q You have referred, Mr. Gage, to these combining 
weights or molecular weights expressed in part by weight. 
Can you compute percentagewise the amount of carbon 
dioxide required to react with calcium oxide? A Well, 
assuming a given figure for—a given weight or whatever 
you want to express it—the calcium as calcium oxide, the 
ratio of forty-four to fifty-six, or forty-four fifty-sixths, 
expressing it percentagewise would be the percentage of 
carbon dioxide you would have to have in relation to 
calcium oxide to completely carbonate it. 

Q Just for the sake of completing the record, would 
you make that computation and read it to The Court? 
A Divide forty-four by fifty-six. About seventy-five per- 


cent. 
& & s oe 
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281 Q Mr. Gage, did there come a time in the nine- 

teen forties when you had occasion to participate 
in any work involving the mixture of Silene and alumi- 
num sulfate? A Yes. Mr. Taylor of the technical serv- 
ice department requested that we run what we call a 
titration curve treating a suspension of Silene with a 
solution of aluminum sulfate. 

Q After the suggestion by Mr. Taylor, did you under- 
take yourself to do anything about preparing this titra- 
tion curve? A [I didn’t do the work myself, but I helped 
Miss Wise, whom I believe was the one who actually did 
the work, set up the equipment. I actually helped her 
prepare the solutions and did some of the calculations 
for her. She was not a trained chemist but a technician 
and therefore was not always capable of handling all of 

the phases of a chemical problem we might have. 
282 Q To what extent was Miss Wise under your 
supervision and control in the technical laboratory? 
A She worked for me. 

Q And in the course of her work did |she maintain 
any type of notebook records, according [to your best 
recollection? A She, like everyone else in the labora- 
tory, maintained a notebook, which was a'record of all 
the things she did in the laboratory. 

Q Did she prepare this notebook in accordance with 
any instructions from you, or did she maintain this note- 
book in accordance with any instructions from you? A 
Well, from myself and also from the patent department 
who laid down explicit rules for that sort of thing. 

Q Now, you testified a moment ago that you set up 
some equipment and she ran some titration; is that what 
you said? A As I recall, that would be part of the se- 
quence of the way it took place. 

Q After you set up the equipment, did you participate 
in the running of the titration? A Not that I recall, no. 

Q Do you recall receiving from Miss Wise any report 

after the running of the titrations? A Yes. 
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283 Q Do you recall whether that report was verbal 
or written? A It was a written report. 


286 BY MR. BEALE: 

Q Mr. Gage, you testified that you did recall 
that Miss Wise rendered a written report to you with 
respect to the titration work concerning which you had 
earlier testified? A ‘Yes. 

Q Do you remember receiving that written report? 
A I can’t recall actually receiving it as of a certain 
date, no; but having known the work was done, it was 
the practice that the report will be— 

THE COURT: Wait. Answer his question. 

THE WITNESS: I guess the answer would be no. 

BY MR. BEALE: | 

Q You don’t recall receiving the report? A Not spe- 
cifically, no. 

Q I mean don’t you recall receiving any report, or 
don’t you recall the date you received the report? 

THE COURT: You must not cross examine the wit- 
ness. 

MR. BEALE: I am trying to speed it up. 

THE COURT: If he doesn’t remember, you can’t put 
it in his mind. 

THE WITNESS: I can’t specifically say that I can 
remember receiving the report from Miss Wise. 

BY MR. BEALE: 
Q Well, I show you a document which has been 
marked for identification as Plaintiffs’ Exhibit 9-32, 
287 and ask you to examine that document for the pur- 
pose of refreshing your recollection. Have you 
examined it sufficiently for that purpose? A Yes. 

Q Does the document refresh your recollection as to 
the fact of receiving a report from Miss Wise? A Yes, 
the report is to me and I note my initials are on the 
second page, which means that I read it and therefore 
noted it. 





123 A 


Q Did your reading of the report for the purpose of 
refreshing your recollection refresh your recollection as 
to the date when you received the report? A Frankly, 
I didn’t look at it that closely. 

Q Will you refresh your recollection again? A I 
signed it on July 18, 1944. That was the date with my 
initials. 

Q Do you recall the reason for. the submission of the 
report to you? A That was the normal way in which 
all research work was reported that was done by any- 
body in the research laboratory. 

Q@ I mean the reason for the receipt of this particular 

report? A Well, as I mentioned— 
288 Q The reason why it was submitted? A Well, 
I know why the work was done. 

Q Why was that? A Mr. Taylor had asked us to 
run what he called a titration curve in which we would 
treat a suspension of Silene, in this case with a solution 
of aluminum sulfate. 

Q Do you recall, after receiving the report, having 
arrived at any evaluation of the work reported in the 
report? A Well, during the course of the work in get- 
ting the report prepared, I made some calculations also 
at the request of Mr. Taylor. He had requested, as I 
recall, two things. 

First of all, he wanted to know what percentage of the 
theoretical amount of aluminum sulfate would have to be 
added to a known amount of Silene in slurry to bring 
the suspension to a pH of seven; and, conversely, what 
pH would be obtained when a theoretical amount of 
aluminum sulfate had been added to the Silene slurry. 
And I made those two calculations. 

Miss Wise wasn’t capable of doing that sort of thing, 
so it just fell on me to do that and she, I think, used 
those figures in the report. 
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289 Q I believe you testified that you made calcu- 
lations in connection with the work represented by 
this report? A Yes, that is correct. 

Q What were those calculations? A Well, I ex- 
plained that. I will do it again. The calculations were 
at the request of Mr. Taylor for two things. The. cal- 
culations were carried out in accordance with the two 
things he requested. 

First of all he wanted to know what percentage of 
theoretical amount of aluminum sulfate was necessary to 
react when the calcium content of the Silene would be 
added at a pH of seven; and, conversely, what would be 
the pH after the theoretical amount had been added. 

Q Can you tell us why you directed the use of the 
titration procedure for the purpose of the work requested 
by Mr. Taylor? A I can’t recall the specific reason. 
It had to do with a treatment of Silene with aluminum 
sulfate, but I don’t know exactly what personal connec- 
tion Mr. Taylor had with that. 

Q Do you recall why you used the titration procedure 
in this work? A Well, that was what he had requested. 

He wanted to know, as I explained, what happened 
290 when those things were done. That is the reason 
it was carried out as it was. 

Q Well, now, will you explain to The Court what you 
mean when you use the term titration? A Well, titra- 
tion, by definition refers to the addition of one thing to 
another in certain amounts so as to, I might say, bring 
the thing to equilibrium; or to add an equivalent amount 
of one thing to an equivalent amount of another, two 
things, which perhaps I best can explain titration, acid 
with a base. You add the acid to the base or vice versa, 
but what you are achieving to do is to find out what 
amount of acid is equivalent to what amount of base. 

That is what was being done here in the case of alumi- 
num sulfate solution being added to a suspension of cal- 
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cium silicate—in this case, Silene EF—and it was just 
referred to as a titration. 

MR. BEALE: The direct examination is closed. Your 
witness, Mr. Johnston. 

MR. JOHNSTON: If Your Honor please, before I 
open my cross examination, may I call to your attention 
the subject that was mentioned before the noon recess 
with regard to Plaintiffs’ Exhibits 13-A to 13-F, inclu- 
sive, and the admissibility of that as a regular business 
record under the federal shop book rule. 

I have here a decision of Judge Holtzoff in the case 

of Schering Corporation against Marzall, at 101 
291 Fed Sup 571, which was in 1951. And that opinion 
at page 573 reads as follows: 

“Tt must be borne in mind that such notebooks are not 
admissible under the federal shop book rule under the 
decisions of the Court of Appeals for this jurisdiction 
in the cases of New York.Life Insurance Company 
against Taylor, 79 U. S. Appeals, D. C., 66, 147 Fed 2d 
297; and Clainos vs. United States, 82 U. S. Appeals 
D. C. 278, 163 Fed 2d 593. The federal shop book rule 
is limited to routine clerical entries made contemporane- 
ously with the event by a person charged with the duty 
of maintaining the records. They do not extent to mat- 
ters of opinion and silimar matters.” 

Now, as I recall the testimony with regard to Exhibit 
13, it was to the effect that the entries involved here 
were by different persons, some of whom are not even 
known to the witness. He quite obviously was not re- 
sponsible for maintaining these entries even if, as he 
testified, he had general jurisdiction of the file in which 
they were filed. 

I would submit that by the evidence they are not 
brough within the statute and would respectfully move 
The Court to reconsider the admission of this item in 
evidence. 

THE COURT: As I remember, I announced that if 
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you found your authorities you might move to exclude 
the testimony. 

292 MR. JOHNSTON: “Yes, sir, and that is my mo- 
tion at present. 

THE COURT: Mr. Beale. 

MR. BEALE: Well, if Your Honor please, the motion 
is based on the authority of one case. 

THE COURT: No, a number of cases were cited. 
Have you examined them? 

MR. JOHNSTON: That is correct, Your Honor. We 
have examined them all, Your Honor, and found them 
to be in accord with this holding of Judge Holtzoff. 
Furthermore, this later case of 1951 has been Shepardized 
to determine whether there was any subsequent decision 
in this jurisdiction to the contrary and I am informed 
that that is not so; that there is no subsequent decision 
to the contrary. 

MR. BEALE: Now, obviously, Your Honor, we have 
not had time to analyze that case or the citations. I do 
know one of the cases and I know that it does not fully 
support by fact Judge Holtzoff’s ruling in that case. 
That is just one. 

I would respectfully urge Your Honor to reserve ruling 
until you give us time to reply to the motion. 

THE COURT: Very well. Will you let me see that 
ease and I will reserve my ruling on your motion until 
I have had a chance to look at these authorities, and after 
I have heard from Mr. Beale. 


293 . MR. BEALE: Does your motion go to all parts 
of 13-A, inclusive? 
MR. JOHNSTON: I think my motion goes to all parts 
of that exhibit that were not kept contemporane- 
294 ously in the writing of the witness, Your Honor. 
MR. BEALE: That excludes 13-A. 
MR. JOHNSTON: 13-A was in part not in the wit- 
ness’ writing. It would include those parts of 13-A at 
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the top—I mean it would not include those parts of 13-A 
at the top, ‘which were in the witness’ writing. 
THE COURT: Very well, you may cross examine. 


CROSS EXAMINATION 


295 Q Now, that laboratory, I believe you said, had 
daily tests of rubber? A That is true. 

Q What was the function of these daily tests? A 
Many of them were routine tests. By that I mean they 
were controlled tests. First of all on the Calcene pro- 
duction, daily samples were set up, which we evaluated. 
Later when Silene became a commercial item, some of 
those were Silene samples. Then, of course, there were 
numerous samples submitted by the research laboratory 
and by the development laboratory working on pigment 
problems. 

Q Now, those were not the daily tests, though. Those 
were occasional; were they not? A They were more 
than occasional. We actually had tests of that type 
probably every day soon after we got the laboratory 
established. 

Q These daily regular tests had to do with the pro- 
duction of products that had been established, that is, 
commercial products; is that correct? A Well, I don’t 
think you are giving proper— 

Q In your commercial production you had products 
that were accepted commercially and they had to main- 
tain certain product quality standard? A That is 

true. 
296 Q And there were certain kinds of quality 
standards that you could determine by this testing 
equipment that you had; is that correct? A That is 
right. 

Q Not all of the quality standards, but some of them 
anyway? A Yes, those that were used by us in deter- 
mining quality standards, yes. 

Q Now, a piece of rubber, as I would understand it, 
has to meet a lot of different property requirements, does 
it not, for successful use? A That is true. 
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Q And it was only some of those requirements that 
your laboratory was fitted to test? A I don’t think— 
there are very few laboratories that can subject a piece of 
rubber to all the tests that are available. We subjected 
it to a number of tests; that is true. 

Q Was the answer to my question there were only 
some of the qualities that your laboratory was fitted to 
test; is that correct? A Yes, that is true. 

Q And those were principally stress-strain properties 
that you tested in your laboratory? A Stress-strain, 

tear resistance; those properties were all meas- 
297 —s sured. 
Q Did you measure abrasion resistance? A No. 

Q You did not? A Not at that time. 

Q Did you measure flexing properties? A Later; 
not at that time. 

Q Yet flexing properties are one of the important 
characteristics of a piece of rubber for use; are they not? 
A In certain applications, yes. 

Q Well, isn’t rubber valuable primarily because it 
flexes? A Not necessarily. A piece of rubber tubing 
is not flexed. It just is used as such. 

Q Is isn’t flexed? A Well, flexed in use, no. Be- 
cause it is pliable, yes. I mean it isn’t flexed. You don’t 
require flex resistance of any appreciable nature in a 
piece of rubber tube. 

Q That isn’t what I asked you. I said flexing prop- 
erties are important to the use of rubber; are they not? 
A I will agree with you to a certain extent, yes. 

Q Because, after all, if you didn’t need flexing, might 
you not use a metal tube or something stiff? A Well, 

there is such a thing, of course, as hard rubber 
298  ebonite which is not flexed, and that is rubber. 
Q iT think you have answered my question suf- 
ficiently. 

Now, going back to these daily tests that had to do 
with commercial production: a test piece would be made 
containing your commercial product, according to some 
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standard formula; is that the way it worked? A That 
is right. 

Q And that piece would be tested daily in order to 
see whether or not the products that you were testing 
were staying consisted from day to day in the operation 
of the plant? A That is essentially what you do, yes. 

Q Now, when new products were brought about, were 
conclusions as to the usefulness of those products in 
actual rubber use reached solely upon the test that you 
would make in your laboratory? A You could, of 
course, determine general usefulness. Now, as far as 
usefulness for a particular application, no, other tests 
would of course be run. 

Q One would normally take a material and put it in 
rubber in a mill and make a piece of rubber and actually 
use that piece of rubber in some way, would he not, in 
order to determine its usefulness as a piece of rubber? 
A Tensile property itself is a measure, I think, of use- 
fulness. I think it is one of the measures of useful- 

ness. 
299 Q There are other properties, are there not, 
like abrasion and flexing properties, and so forth? 
A That is right. 

Q And those could be gotten only by going farther 
into an actual use of the material as the material was 
intended to be used? A Yes. In other words, you 
would run that type of test on a compound designed for 
specific use, not you might say a control compound or 
might better say an evaluation compound. 

Q Now, in these stress-strain tests that were made, 
the dumbbell test sample, as I believe you described it, 
would be stretched, wouldn’t it? A Yes, that is the way 
the test is run. 

Q And it was even stretched to its breaking point? 
A That is correct. 

Q So that once that sample had been stretched, then 
it would not any longer accurately reflect the same prop- 
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erties on a second flexing or stretching? A That is true. 

Q So there was no way to determine from that kind 
of test what the material might do under conditions of 
repeated stretching or repeated flexing? A No, that 
particular test wasn’t designed to do that. 

Q Did your test have anything to do with the 

300 ease or difficulty of controlling the quality of a 

pigment that was used in the test samples, that is 

in the production of the pigment? Did your test have 

anything to do with controlling the quality of the pro- 

duction of the pigment? A Yes. In fact, our control 

tests actually were set up as a standard for production, 

that is, they had to meet certain requirements before it 
would pass inspection and be O.K.’d for shipment. 

Q Well, I am not making my question clear. Do they 
have anything to do with how easy it was or how hard 
it was in the production department to keep quality 
under control in the production of the pigment? A 
What? 

Q The ease or the difficulty of the production, the 
method of production? A I guess I am a little dense, 
Mr. Johnston. I don’t quite catch it. 

Q My question isn’t too clear. 

If there were difficulties in the production of the mate- 
rial sent to you for tests, there was nothing in your test- 
ing procedure that would bring out those difficulties? A 
All that we could determine was whether it was out of 
spec or not. 

Q By that you mean if you had established specifica- 

tions for the material, then you could determine 
301 that there was a deviation from those specifica- 
tions? A Yes. 

Q But if you didn’t have established specifications, 
you could not of course determine that? A Yes, but 
established specifications were immediately set up so you 
had them. 

Q Weil, in the case of an accepted product, that was 
so; wasit not? A Yes. 
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Q But not in the case of casual experiments? A But > 
you had had those same specifications before you tested 
many of these special pigments in the same recipe, so 
they were available for determination of whether you 
fell in or out of what you would term specifications. 

Q Would you regard that as a standard specification? 
Would you regard anything that had been done before 
with a different pigment as automatically a standard 
specification for something being done, testing a new or 
differen. A Not a new or different, but you haven’t 
said that before. 

Q Well, that is my question. A No, that is true. 

Q And even though there was a deviation from the 
specification with regard to an established product, your 

testing procedure would not tell you necessarily to 
302 what that was attributable? A Not necessarily, 
no. 

Q Now, do you know whether the sample products 
that were referred to in your testimony as Yd-2-86 and 
Yd-2-88 were ever put into an actual rubber compound 
that was used for anything? A By “used,” do you 
mean used in commerce? 

Q No, I don’t mean used in commerce. I mean used 
for any function or anything that rubber would be used 
for? A I assume you mean distinguished from a con- 
trol test compound? 

Q Yes, a mere test piece, anything that was a useful 
rubber article? A No, they were not. 

Q Does the same answer apply to the materials which 
you described as containing pigments designated as SC- 
4645 and SC-41145? A No. Those two compounds, as I 
recall, were not tested in anything other than a control 
test recipe, to the best of my knowledge. 

Q Nothing was done except to make them in these 
little test specimens? A We ran tear resistance also 
and hardness test which required other specimens. 
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Q But there wasn’t any abrasion resistance test 
303 made that you know of? A Not that I can recall. 

Q Flexing tests were not made that you know 
of? A No. 

Q Resistance of the material perhaps to gases or 
liquids—any tests along that line? A No. 

Q Those things have to do with the usefulness of a 
rubber compound; do they not? A Well, they among 
other tests, yes. 

Q Did you ever recommend that the material Yd-2-86 
or Yd-2-88 be used for any practical purposes? A No. 
If you put it like that, I will have to say no. 

Q Did you recommend that the material SC-4645 or 
the material SC-41145 be used for a practical purpose? 
A No. 

Q Did you recommend at any time that the particular 
procedure used for making any one of those materials 
be adopted as a standard procedure of the company? A 
Will you try that again? 

(Question was read by reporter.) 

THE WITNESS: No, you wouldn’t do anything like 
that. 

BY MR. JOHNSTON: 
Q I don’t understand your answer, Mr. Gage. 
304 Can you amplify that? A Well, normally those 
were first experiments. They were not the result 
of say extensive carrying on of a study of variations or 
anything of that type. The product that was produced 
was shown to be useful as far as the tensile was con- 
cerned. My recommendation to the company was that 
they should expand their facilities; not necessarily take 
the exact conditions which were used to make that sam- 
ple and put that into a production plant, no. They must 
do some further work, as you go step by step from small 
seale to large scale and finally you go into production. 

Now, at this stage we had not reached—the way I 

would term it—the just prior to production point yet, so 
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that therefore such a recommendation would of course 
not be made. 

The recommendation was made to further study it and 
to further expand the facilities. 

Q Was that made in writing? A I don’t know. I 
am sure that such a statement appears in writing, but 
I ean’t say that I exactly wrote that. I think most of 
this was discussion. Yon see, at this time they had 
conferences in which discussions of this type were held. 
There possibly could be minutes of such conferences. 
I am not aware of any, however. 

Q You don’t know of anything in the records of 

305 the company that contains any recommendation 

that any one of these procedures that you have 

testified about be adopted as a company practice? A 

Not that I can recall, no. I couldn’t tell you where 

to go to look for something like that. I couldn’t even 
be sure. 

Q Hach one of those procedures that you have talked 
about was followed, as I understood your answer previ- 
ously, by some modifications or revisions of the pro- 
cedure of some kind? A I don’t quite follow you. 

Q These were simply starting experiments of series 
that were trying to improve a situation? A Well, now, 
you say improve. They were series that were on run to 
determine if such a material could be made. I think the 
results of the tests indicate that it could be made. Now, 
whether that was the best way to make it as the best 
method used in a commercial operation, that has to be 
worked out. You just don’t take something here and say 
let’s do it this way. You do further work on it, no mat- 
ter at what stage it is. Even when you are in produc- 
tion you continue to do further work on it. You don’t 
just accept it and say this is the way we are going to 
do it; we are not going to do anything else to change it. 

Q When you are in production, you at least 
306 accept it as a sufficient procedure to produce by; 
do you not? A Yes, when you reach that stage. 
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Q Now, as to no one of these procedures did you ever 
repeat it exactly, did you? A I didn’t do the work at all. 

Q You don’t know that it was ever repeated? A I 
can’t testify to that, no. 

Q The answer to my question is yes that you do not 
know that it was ever repeated; is that correct? A I 
guess so, yes. 

e a * * 

Q Now, in the procedure of blowing carbon dioxide 
through a slurry, could you tell how much carbon dioxide 
would be reacted by that process, I mean in the course of 
carrying it out? A You tell by the analysis. In other 
words, you could put through an excess. 

Q ‘You are not answering my question. I asked in the 
course of carrying out the procedure could you tell how 
much carbon dioxide was being reacted? A Not in 

experiments that we ran. It can be done, of 
307 = course. 

Q But you couldn’t in the experiments you 
ran? A No, they were not run off for that purpose 
at all. 

Q Could you be sure of obtaining a consistent product 
by that procedure? A Well, that is a debatable point. 
I wouldn’t say yes or no to that. You possibly could 
and possibly you couldn’t. I wouldn’t swear to it one 
way or the other because it all depends upon various 
other conditions. Sometimes you can in some cases, and 
in some cases you can’t. 

Q Let’s ask about what you at the time had in mind. 
Were you at the time convinced that this was a procedure 
that would give you a consistent result? A If we dupli- 
cate it exactly as we had done it, sure. 

Q Well, but you are qualifying your answer with an 
“if.” Were you convinced at the time that that pro- 
cedure would give you a consistent result? A I am 
supposed to think back fifteen years. I don’t know on 
that one. It may be a conclusion that I would reach at 
that time, but I don’t know. 





135 A 


Q You don’t remember: what your conclusion was at 
that time? A Not in regard to that, no. 
Q Do you recall what the lowest pH was you were 
able to reach by that procedure? A I will take 

308 a guess at between seven and eight. | 
Q Are you speaking about the pH jof the mate- 

rial after treatment? A Yes, 

Q The slurry? A The slurry after treatment. 

Q What is the least pH of the material separated 
from the slurry? A I would have to look that up. I 
can’t recall that figure exactly. | 

Q The pH of the slurry does not mean anything, does 
it, with regard to the material that you are after? A 
Well, not necessarily, no. You are referring to the fact 
that the pH of the material after you got through—iwe 
suspend in water—is an important figure—yes, that is 
true. I don’t remember what that was, but it was cer- 
tainly less than ten. I would guess at something like 
eight and a half. If perhaps I could look at my note- 
book, I could refresh my memory on that. 

Q Can you recall sufficiently as to whether the pH 
that was reached was low enough to satisfy you? A 
What do you mean “satisfy” me? 

Q Were you satisfied with the result of those pro- 
cedures with regard to the pH of the product? A We 

had carried out our experiment. I think the ex- 
309 periment was a success in that we had an experi- 

ment that we could by introducing CO. lower the 
alkalinity of the material. We did that. 

MR. JOHNSTON: I move to strike that answer as 
not responsive. 

THE COURT: Yes, it may go out. Try again. Do 
you have the question in mind? 

THE WITNESS: No. , 

(Question was read by the reporter.) 

THE WITNESS: Yes. The answer would be yes. 

BY MR. JOHNSTON: 
Q You were satisfied that you had a product of suf- 
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ficiently low pH; is that your testimony? A Yes, for 
the purpose that we had intended to carry the experi- 
ment out for. 

Q For purposes of utilization of that product in a 
rubber composition? A ‘Yes. 

Q In order to avoid the difficulties previously en- 
countered with the use of Silene? A “Yes, that is right. 
We lowered the pH. That was what we were after. We 
didn’t know how far we had to go. This was an experi- 
ment to determine just how far we had to go. 

MR. JOHNSTON: Mr. Beale, may I have the 
310 notebook which was marked as Plaintiffs’ Exhibit 
942 for identification? Do you have that? 
BY MR. JOHNSTON: 

Q Mr. Gage, I call your attention to page 55 of this 
notebook, which I believe you said is in your handwrit- 
ing; is that correct? A Yes. 

Q And it reads, “Carbonation of calcium silicate 
slurry did not appear to affect the pH of the material 
consistently. Small changes in the amount of CO. seemed 
to have fairly large effect on final pH. In order to con- 
trol the alteration of the pH more accurately, it was 
decided to use H.SQ,.” 

Does that reflect accurately the view you then had of 
the matter? A Well, I doubt if I would have written 
this if it didn’t. 

Q The answer is yes? A Yes. 


311 Q Do you know what rubber formula was used 

for the test pieces referred to in that notebook? A 
Yes. I notice here, if you will let me refer to the note- 
book, that the Goodrich DPG recipe was used. 

Q What is the formula, I asked you? A I don’t re- 
member now exactly. I can tell you approximately. One 
hundred parts of rubber; a little over five parts of sulfur; 
about five parts of zine oxide, I think; and about three- 
quarter part of stearic acid, at least a very small part or 
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amount of stearic acid. In this case it was twenty vol- 

ume loading. I think that would be roughly then about 

forty or forty-five parts of the pigment in the rub- 
ber. 

312 Q Forty to 45 parts by way of pigment? A 
That is on a hundred parts of rubber. I am talking 

all on the basis of 100 parts of rubber. That is just a 

guess. 

Q That, you say is a guess? A Well, I think it is a 
reasonably good guess, yes. 

Q You are willing to testify that that is the formula 
that you tested? A No. I am willing to testify I think 
that is approximately the formula. 

Q Do you understand that we would like to know what 
formula it was that you say you tested, if your testimony 
with regard to what you did can be meaningful to us? A 
Yes; but it is a matter of record. If you want to look it 
up, it is in the files. I don’t have it. It wasn’t recorded 
in here. It was not necessary. We had it in the files. We 
can always get our hands on it. 

Q You don’t remember it specifically? A I don’t re- 
member any specific formula. It wasn’t necessary. We 
had it on file. It would be silly to remember a lot of 
recipes. 

Q Do you know whether or not the formula you util- 
ized was one intended or used normally for the shoe-sole 

stocks that you mentioned? A No, it was not. 
313 Q It was not. What was it? A It was a 
Goodrich test formulation which was used for test- 
ing clay and whitings. 

Q Let me see if I can understand this. It is a kind 
of a formula that was used as a control test of commer- 
cial products? A True. 

Q So it had no relationship to any particular use that 
might be made of the rubber compound? A Not to a 
commercial, no. 

Q Well, any particular practical use? A My answer 
would still be, no. 
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317 Q ... Now, what was the maximum modulus at 
500 per cent elongation for the test piece described 
as Yd-2-862 A 1077. 

Q And what was the maximum modulus at 500 per cent 

elongation for the control sample described as Yd-2-85? 
A The maximum was 1704. 
318 Q Pardon? A The maximum was 1704. 

Q So that according to that data, the Yd-2-86 
material was a little more than 10/17 as stiff as the con- 
trol; is that correct? A Not if you interpret the way 
I gave you the figures. You asked me for the maximum 
figure in both cases. 

Q Yes. A Doesn’t mean very much in itself. As I 
explained this morning, you have to take these data as a 
whole. You can’t pick out isolated figures like that and 
interpret the data to mean anything. 

Q Iam not interpreting the data, Mr Gage. I am ask- 
ing you the question. A You are putting a little bit 
emphasis on it, I think. 

Q Are you willing to answer my question? A I think 
I did answer the question. 

Q There is a substantially lower maximum stiffness 
for the Yd-2-96 than for the control; is that correct? A 
According to these two figures that you asked me to read, 
yes. 

THE COURT: The question is, is your memory re- 
freshed? ie 

THE WITNESS: Memory refreshed, was that the 
case. Yes. 

BY MR. JOHNSTON: 

Q Now, give me the maximum modulus figure for 
319 the standard sample, so-called. A 2418. 

Q And that is more than twice the maximum 
shown for the Yd-2-86; is it not? A That is true. 

Q Now look at the tensile figures of this paper. Is 
it true or not that the tensile strength at the break point 
of Yd-2-86 is much lower than that of either the standard 
sample or the control sample, Yd-2-85? A That is right. 
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Q Itis? A Yes, sir. 

Q And the hardness is lower, too; is it not? A A lit- 
tle bit. I wouldn’t put much stress on that difference. 

Q Do you know anything from these records, or do you 
recall anything from these records about the tear quality? 
A The fact that I don’t have it down here would indicate 
that the tear was not run. I am not sure that it was. 

Q Do you'know anything or can you recall anything 
about the abrasion resistance? A No, sir. 

Q Or the flexing resistance? A No, sir. 

320 Q Do you know of any commercial rubber com- 

position that had the combination of properties dis- 
cernible from that document as those of the sample Yd- 
2-86? A You are talking about the maximum figures 
now? 

Q Iam speaking of the combination of properties 
that are shown by that paper, and to the extent that you 
can weigh them all together. A No; you would not de- 
sign a commercial compound like this; no. 

Q Now, will you look please at the data that I believe 
are in that same book with regard to Yd-2-88? That is 
on Page 56; is it not? A Yes, I have it here. 

Q Having looked at that, is your recollection refreshed 
concerning the tests of the materials there identified? A 
Yes, sir. ) 

Q Now, what is the maximum modulus that was deter- 
mined for the.sample Yd-2-88? A 726. 

Q And what is the maximum modulus that was deter- 
mined for the control sample? A Which control do you 
mean? 

Q The standard. A 2571, I guess. 

321 Q And how about the maximum modulus for the 
control Yd-2-87?7 A 2317. 

Q So here you have a maximum modulus for the Yd- 
2-88 that is less than one-third of the modulus of the other 
two samples; is that correct? A That is correct. 

Q How does the tensile strength compare with those 
other two, that of Yd-2-88 and that of the other two? 
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Is it not less than one-half as high as that of Yd-2-87? A 
Approximately half. 

Q I believe you testified that tensile strength is a very 
important criterion of a rubber compound? A It is one 
of the main, important criteria. 

Q Is not the hardness of the Yd-2-88 considerably lower 
than that of the other two materials? A Yes. 

Q And the tear resistance, what kind of a figure does 
that show? A Extremely low. 

Q Extremely low. Do you know of any commercial 
rubber composition that would have a combination of prop- 
erties resembling those here indicated for Yd-2-88?7 A I 

don’t know about that. It is possible. 
322 Q Iask you, do you know of any? A I could 
not write you a formula for one like this; but I 
have seen data of this type on commercial products, yes. 

Q Can you name any particular rubber composition 
that would correspond to this combination of properties? 
A You are asking me to do something that is practically 
impossible for anybody to do. No, I can’t do that. 

Q You will recall the excerpt that I read to you from 
Page 55 of Plaintiffs’ Exhibit 9-42, for identification, 
which you accepted as reflecting your views at the time. 
It refers to a decision to use H,SO, rather than CO, in 
order to control pH more accurately; is that correct? A 
Yes. Here we were doing a series of experiments. We 
first started off with CO.. We were now able— 

Q I didn’t want your explanation, please. Just answer 
the question on that particular. Did you proceed with an 
experiment to test the use of H.SO,? A AsI recall, yes; 
we ran some experiments in which we added sulfuric acid 
to slurries of Silene. 


323 Q Now, before you embarked upon those tests 

of using sulfuric acid, had you at that time deter- 
mined, as you testified, I believe, on direct examination, 
that you recognized a complete or substantially complete 
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decomposition as being represented by analyses of Yd-2- 
86 and Yd-2-88? A Yes. The analyses are recorded here 
in the book. 

Q Had you told anybody else about that determination 
that you say you reached? A Yes; I must have dis- 
cussed it with somebody. That would be perfectly normal. 

Q Who did you tell it to? A I wouldn’t know speci- 

fically. 
324 Q When you said you must have, you are just 

assuming that? A Well, that is normal practice. 
In other words, in the laboratory, when you get data like 
that, you naturally discuss it with somebody else. I don’t 
have a record that I did; nor do I have any report that 
states that I did discuss it with somebody. It went into 
a report, I am sure of that; so people were aware of it. 

Q What report did it go into? A Well, we wrote 
monthly reports. 

Q That conclusion went into the report that that was 
manifested, that a complete decomposition was manifested 
by the analyses? A The data probably went in the re- 
port. Without seeing the report, I can’t be sure what 
went in. That would be the normal procedure, to report 
data of that type. 

Q Iam trying to find out what the facts are that hap- 
pened in this situation. Don’t tell me what the normal pro- 
cedure is, please, Mr. Gage. Did you or can you recall 
that you ever told anybody of that conclusion at that time? 
A No, I can’t definitely. 

Q Can you recall that you at any time since then have 
told anybody of that conclusion; or when was the first 

time you ever told anybody of that conclusion? A 
325 I can’t recall specifically. I know I have done it. 

I have discussed this with people who checked the 
calculation. 

Q How recently? A At the time we started to pre- 
pare this case. 

Q Did you talk about it with Mr. Chisholm before the 
testimony in Interference? A Undoubtedly, I did. 
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Q Did you or not? A Well, I will say I did, yes. 

Q You did not testify to the effect that we are discuss- 
ing in the Interference proceeding; did you? A [I don’t 
think I was asked the question. 

Q But you had so informed Mr. Chisholm before the 
proceeding; is that correct? A Yes. 

Q Can you recall any previous instance of having ever 
told anybody of that conclusion? A How good does my 
memory have to be? 

MR. JOHNSTON: If Your Honor please, I think the 
testimony of the witness on this particular point would 
indicate that there was in some respect a withholding on 
this point in the testimony before the Patent Office. 

BY MR. JOHNSTON: 
Q Now, proceeding into the information with re- 
326 gard to tests of sulfuric acid, did you make those 
tests, Mr. Gage? A I requested that they be made, 
yes. 

Q Did you have the same relationship with Dr. Dorin- 
son concerning them as you had had concerning the two 
tests making use of carbon dioxide? A For the most 
part, yes. 

Q So you knew what was done? A Oh, yes. 

Q Is your memory concerning what was done refreshed 
by this notebook? A Yes. 

Q Now, there again, as I understand it, there was a 
control sample and a test material treated with sulfuric 
acid; is that right? A Yd-2-92 was treated with sulfuric 
acid; Yd-2-93 was the control; carried along with the 
Yd-2-86 and 88. 

Q Now, how much of the Silene slurry was treated in 
the tests? A Ican refer to this;canI? I can’t remember 
it. 

Q Yes; you can refresh your recollection. A Seven 
and a half liters. 

330 Q Do you recall, Mr. Gage, approximately what 
the solids content of Silene slurries was at the time 
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in question? A Approximately, yes. I think it would 
ron about 8 per cent solids. 


331 Q And these tests of sulfuric acid, using 7 

liters of slurry, would then be tests of slurries con- 
taining in weight approximately how much Silene? A 
Well, assuming the 8 figure is right, 74% liters would weigh, 
roughly, about 8,000 grams; would be about 640, 650 grams 
of Silene present probably. 

Q Now, have you a recollection of approximately what 
was the percentage of CaO in the Silene materials then 
produced? A Well, in the dried product? 

Q Yes. A Yes; it would run about 14, 18 per cent of 
calcium oxide. 

Q Can you compute approximately how much CaO, 
based upon those figures, would have been present in 744 
liters of slurry? A Making the assumption that I have 
already made, and you have agreed to, why, yes. Take 
700 grams which would be present, times your, say, 16 per 
cent as a figure—whatever it happens to be—about 112; 
is it? 

Q I think so. A O.K, 112 grams of calcium oxide 
would be present in that 714 liters, making the assump- 
tion that we made. 

Q Now, can you tell us what relationship the amount 

of sulfuric acid utilized in the experiment that was 
332 denoted Yd-2-92—was that it? A I think that was 
the number, yes. 

Q —bore to the amount of calcium oxide in the mater- 


ial treated? 
td] = * . 


THE WITNESS: Well, according to the record here, 
we added 1914 milliliters of concentrate sulfuric, which 
brought back to the purpose of 100 per cent sulfuric. 1.5. 
1914 milliliters would weigh about 30 grams. Had about 
30 grams of sulfuric acid. I am making assumptions here. 
I think those are approximate figures. 
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Q Can you say whether or not the amount of acid that 
was used for that treatment was much smaller than would 
be required to react with all of the calcium oxide in the 

material? A Yes. A quick calculation in my mind 
333 would be that this was not a sufficient amount as to 
completely neutralize the calcium in the Silene. 

Q It was far below any such sufficient amount; was it 
not? A Let’s say it was below. 

Q It is only a small percentage of such amount? A 
Thirty grams. That is a matter of interpretation. I would 
just say it is below the amount required. 

Q Now, did you really intend that all the calcium oxide 
in the material be reacted? A That wasn’t the purpose 
of the experiment at all. 

Q That wasn’t intended? A The sulfuric acid was 
added to reduce the alkalinity, not to necessarily completely 
neutralize in this case, no. 

Q Wasn’t it the same purpose underlying the beginning 
experiment in CO., to neutralize the alkalinity? A The 
analysis there shows we did. 

Q I am asking you about the purpose? A I don’t 
think there was any particular purpose as to the amount 
added. The purpose, as I recall, in the carbonation ex- 
periments, was to reduce the alkalinity. Whether you 
added a lot of CO, and that was more than enough to de- 
compose and react all the calcium to form calcium car- 
bonate, I don’t think that was part of the purpose at all; 

not as I recall. 
334 Q The purpose was merely to reduce the pH; is 
that right? A Reduce the alkalinity. 

Q We are talking about the purpose that you had »y 
reason of your disclosure with Mr. Allen, your communi- 
cations with Mr. Allen. A Yes. That purpose was to 
reduce the alkalinity. 

Q But not to decompose completely? 

THE COURT: But not what? 

MR. JOHNSTON: To decompose completely. 
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THE WITNESS: No. That would not be the original 
intention. The point is, we did it. 

MR. JOHNSTON: I move to strike the latter. 

BY MR. JOHNSTON: 

Q Iam trying to get the intention, Mr. Gage, here. That 
intention, as I believe you have testified, was to reduce the 
pH, but not to decompose completely? A I think that 
would be substantiated by notes in my notebook. I pre- 
sume that is the way I would word it. 

Q That is also borne out, is it not, by the nature of 
this test that was made with sulfuric acid, where a very 
small quantity, relatively, was used? A We had gone 

too far with the others. It was a compromise. 
335 Q You had gone too far in the CO, and you came 
back to a smaller amount in this test? A Yes. 

Q Did you have a close relationship with Mr. Allen? 
A By, “close,” you mean what? 

Q In your work. A He worked in another depart- 
ment; but we very very often discussed problems on pig- 
ments. 

Q Did you regard him as a competent chemist? A 
Yes. 

Q Was he a man of more experience or less than you? 
A He was older than I was. He had had more practical 
experience. 

Q Did you regard Dr. Dorinson as a competent chem- 
ist? A Most certainly. 

Q At the time of the suggestion you described as having 
come from Mr. Allen, did Mr. Allen tell you that he be- 
lieved that Silene was a mixture of calcium hydroxide and 
silicic acid? A I can’t remember that he ever did. 

Q You can’t remember that? A Well, those things 
come up in conversation. He perhaps could have men- 
tioned it. I don’t recall that he beat the drum about it in 

any way. I wouldn’t recall that that was his view 
336 of the composition of Silene. 
Q Would you deny that that was his view? A 
I can’t very well, no; but I can’t substantiate it, either. 


337 Q Did you ever have any dispute with Mr. Allen 

or any disagreement with him with regard to the 
nature of the composition of the material called Silene? 
A Not that I can recall. 


338 THE COURT: Since the objection is waived, 
Plaintiffs’ Exhibit 9-42 will be received in evidence. 
(Whereupon Plaintiffs’ Exhibit 9-42 was received in evi- 
dence.) 
BY MR. JOHNSTON : 
Q Now, Mr. Gage, we were referring to that part 
339 of the Page 55 of that document which states: 
“It was believed free lime might be responsible 
for the activation.” 

It is Page 47, I beg your pardon. A Yes. 

Q Does that statement correspond to your then under- 
standing of the composition of Silene material? A It 
says, “It was believed.” I don’t say I believed it. 

Q I ask you the question, does that statement corres- 
pond to your then understanding? A No, no. This 
would be somebody’s opinion. 

Q Whose opinion was it? A Idon’t know. It doesn’t 
say. 
THE COURT: Who wrote it? 

THE WITNESS: I wrote it, but it says, “It was be- 
lieved.” It doesn’t say that I believed it. I don’t think 
it covers my views on it, at least as J recall now. This is 
what I said and this is what I meant, and it doesn’t reflect 
my views necessarily. 

BY MR. JOHNSTON: 
Q Why would you write it if you didn’t believe it? A 
I put it in here as a record. In other words, we had been 
asked to do so. It was proposed to Mr. Allen that 
340 we do that. I wanted a record in my notebook as 
to why we were doing it. Doesn’t necessarily reflect 
what I think about it. 
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Q Is there any better evidence of what was believed 
or thought at the time than this notebook? A Reports, 
probably. I don’t know. 

Q You don’t know of any other; do you? A That is 
a long time ago. I don’t know what is in the reports that 
were written back in early 1940. 

Q I want to understand you clearly on this, Mr. Gage. 
Are you, in effect, repudiating what is the apparent mean- 
ing of this sentence in this report? A I am not repudi- 
ating. I am just saying that it says, “It was believed.” 

Q I understand what it says. A I wouldn’t interpret 
that as being my conclusion. 

Q Well, somebody, at any rate, believed it at the time; 
did he not? A Yes. 

Q And you have no record of any contrary belief? A 
Well, I have stated myself that I regarded then that Silene 
was hydrated calcium silicate. 

Q That is what you say today; isn’t it? A I 

341 believe you can go back and look up reports or doc- 

uments which are in evidence now where it was re- 
ferred to as hydrated calcium silicate. 

Q Well, now, can’t there be a consistency between such 
reports as you are referring to in your present answer 
and this comment here? A I don’t see anything particu- 
larly inconsistent about all this; but maybe you do. 

Q Iam trying to find out whether or not you believed 
that this material contained free lime? A _ It could pos- 
sibly contain traces of free lime, yes. I didn’t say that. I 
said it is hydrated calcium silicate. Not as you have im- 
plied, a mixture of calcium hydroxide and silicic acid. 

Q Please don’t argue with me. It is my job to try to 
get the truth here of the facts. What was your belief at 
the time? After looking at this document, what was your 
belief at the time? A I can’t tell from this. 

Q Can you produce a single iota of evidence that says 
in so many words: I believe Silene was a compound, a 
hydrated calcium silicate. Such as you testified? A 





“4 
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Wasn’t there something brought up in the evidence, a re- 

port I wrote about this time on the properties of Silene, 
in which I described it as a calcium silicate? I 

342 think there is such a report available. I think it is 
in evidence. 

Q Are you referring to this paper that was identified 
as Plaintiffs’ Exhibit 941? A Yes. I don’t see it here. 
Maybe it isn’t in here. Wasn’t there a— 

Q You don’t find it in this particular paper? A I 
don’t see it yet. I haven’t gone through it carefully. 

Q Go carefully. I don’t want you to be misled by my 
speed here. A No, I don’t find that statement in here. 
I must be thinking about the data sheet that was prepared 
about that time describing the properties. 

MR. BEALE: Have you had all the time you want to 
examine that fully and carefully? A Yes. It isn’t in 
there. 

MR. BEALE: I think you should read it. 

THE WITNESS: I couldn’t find it. 

MR. BEALE: The last paragraph on Page 2. 

MR. JOHNSTON: Counsel for the Plaintiffs has called 
our attention to this last paragraph on Page 2. 

BY MR. JOHNSTON: 
Q Does that answer my specific question to you? A 
Well, I refer to it as calcium silicate, yes. 
343 Q That is a general designation, is it not, cal- 
cium silicate? A Well, it is my designation for 
Silene. 

Q That happens to be your particular designation. 
Does that indicate one way or the other as to whether the 
material consists of a compound that is a hydrated calcium 
silicate? A Well, the term, “calcium silicate,” would im- 
ply that it is a compound of calcium silicate, not a mixture. 

Q Is it your testimony positively that Silene was not 
a mixture? A I don’t think it was, no. 

Q Did you know what it was? A With silicate, you 
can never be positive what it is. I have data which I am 
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familiar with which at least proved to me that it was not 
a mixture of calcium hydroxide and silicic acid. It proved 
to me it was a compound of some sort. How the calcium 
tied with the silicate, I don’t know. Silicate chemistry is 
very involved. I don’t think you can find any positive con- 
clusions on just how silicates do exist in their molecular 
configuration. But it certainly was not a mixture of cal- 
cium hydroxide and silicic acid, that you have been imply- 
ing you think, at least, it was the opinion of Mr. Allen that 
that is what it was. That is not my opinion. 
344 Q Mr. Allen’s opinion was that it was that? A 
I don’t know that it was that. 


351 Q Mr. Gage, had you made a study of silicates 
at any time prior to or about the period of 1940? 
A Did I understand you to say silicates? 

Q Yes. A Yes. 

Q Do you know some of the recognized forms of cal- 
cium silicate? A Yes. 

Q Could you tell us what is perhaps the best known 
form of calcium silicate? A Well, Silene is a good ex- 
ample. 

Q Well, I mean from the standpoint of the chemical 
formula of calcium silicate, what is a commonly known 
chemical formula for a calcium silicate? A I am not 
sure what you mean, Mr. Johnston. 

Q Well, isn’t there a well known form of calcium sili- 
cate known as calcium meta silicate? A Oh, wollaston- 
ite, yes, too; that is a mineral. 

Q And it has the composition CaSi0;? A It 

352 is a mineral silicate. You can write it any way 

you please, but it has a molecular ratio of ap- 
proximately one to one. 

Q A ratio of CaO to SiOz in the material? A Yes, 
one to one. 

Q Now, are you aware of the existence of a calcium 
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silicate described as dicalcium silicate? A I think the 
literature describes such a material, yes. 

Q And that would be one in which there are two units 
or mols of CaO per unit of Si0.? A You said disili- 
cate; did you not? 

Q I said dicalcium silicate. A Yes, if you put it 
like that, that is true. 

Q And then there is also a recognized form of a cal- 
cium silicate that can be called calcium disilicate; is there 
not? A Yes, which is the reverse. 

Q That would be one mol of CaO to two mols of 
Si0.2 A Yes. 

Q And isn’t it true that there are various other iden- 
tified forms of calcium silicates that are known to chem- 
istry? A Yes. 

Q Now, each of these recognized forms is a par- 
353 = ticular compound; is it not? A In the sense that 
it is a composition, yes. By ‘‘compound,’’ if you 
are referring to something like calcium carbonate where 
it is a simple sort of thing, it is a little hard—calcium sili- 
cate chemistry is very very complex. Now, when they 
say it is a calcium disilicate by analysis, it would show 
that you had one mol of calcium oxide—calcium expresses 
calcium, oxide. How it exists in the compound I think 
is not always too clear. I don’t think you will find any 
two people agree wholly on how many of these calcium 
silicates exist in their configuration. 

Q Isn’t it true that each of these particular calcium 
Silicates that were mentioned is recognized as being a 
compound? A Yes, I will agree with that if you will 
agree with what I use as an illustration. 

Q Well, do I have to agree with what you say in order 
for you to answer my question? A No, I guess not. 

Q Now, if it had been determined that a given acid 
would decompose any or all of a number of different cai- 
cium silicates, would the amount of acid required in or- 
der to decompose completely a given amount of calcium 
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silicate be the same for all the different compounds? A 
Not necessarily. 

354 Q Well, not at all, would it, if they are differ- 
ent compounds? A That is night. 

Q Would the amount of acid required depend upon 
the chemical formula of the particular silicate that was 
treated? A Yes. 

Q Would pH indications alone tell the chemist when 
the amount of acid used for a decomposition reaction 
was sufficient to achieve a complete decomposition? A 
It could if he made a study of it. 

Q But it wouldn’t in and of itself tell that with re- 
gard to any group of compounds, would it? A The first 
time you ran it you wouldn’t know, but after you had 
established a particular relationship, then you would 
know. 

Q By that, as I understand it, if you had had enough 
tests of a material including analyses of the beginning 
material and analyses of the product, then you might be 
able to relate the stage of complete decomposition to a 
given pH; is that correct? A Yes, that would be one 
way to do it. 

Q But pH alone does not in and of itself tell you 
much about the stage of decomposition, does it? A Not 
without knowledge of other things. 

Q Now, do you know what silica is? A Silica? 
355 Q Yes. A Yes. 
Q What is the formula for silica? A SiO:. 

Q Is that a definite compound? A Yes, regarded 
as such. 

Q Is silicic acid a definite compound? A That is a 
good question. Frankly, I can’t answer that. It is re- 
garded as when you refer to silicic acid you generally— 
I say not definitely—you refer to H-SiOs. 

Q That is a hydrated silica; is that right? A Ina 
sense it would be, yes, if you referred to it—-yes, I will go 
along with that. 
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Is lime a definite compound? A Yes. 

What is the formula for lime? A CaO. 

Is calcium hydroxide a definite compound? A Yes. 
And what is its formula? A Ca(OH)>2. 

Q Can calcium hydroxide be correctly regarded or 

described as hydrated lime? A Yes, it is perfectly 
proper to call it that. 

356 Q Do you know the pH value possessed by 
silicic acid? A Not specifically, no. It would be 

slightly less than seven. 

Q Itis a slightly acidic material; is that right? A It 
would be regarded as a weak acid; let’s put it that way. 

Q Now, you testified, I believe, that the pH of lime is 
about 12 or 138? A 12 to 13; in that range. 

Q If you had a mixture of one part of calcium hy- 
droxide or lime with about three parts of silicic acid, 
would you expect its pH to be lower than the pH of lime? 
A Yes. 

* e * eG 
357 Q Now, I believe you testified yesterday—and 
correct me if I am mistaken—that the material 
358 called Silene was a hydrated calcium silicate, and 
by that meaning a compound and not a mixture 
of two or more compounds? A Yes, that is right. 

Q Now, I would like to know more about how you 
determined this to be a fact. Were any x-ray analyses 
taken of the material? A No x-ray analysis. However, 
we did look at it with the microscope from the very start, 
what we called a dark view microscope. Also we had an 
electron micro-gage made at one time by, oh, I think one 
was made by New Jersey Zinc Company for us. Those 
observations were made, yes. 

We had no x-ray work done at that time. That was 
not a common thing. Later we did. As I recall, about 
three or four or five years ago we at Columbia purchased 
an x-ray diffraction equipment. Pictures were taken at 
that time but that was much later. 
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Q But, concurrently with this work that is here in 
question, no x-ray analyses had been made? A No. 


359 Now, were solubility studies made to see if Si- 
lene would form solutions of constant composition? 
A Not that I recall. 

Q Now, will you please look at Exhibit 9-41, which 
you described as containing a description of Silene pro- 
duction? A Yes, in a general way. 

Q Now, does the information that you could find in 
this exhibit enable a skilled chemist to determine the 
chemical form of the product called Silene? A He cer- 
tainly would be able to tell the ratio of calcium oxide to 
silica in the calcium silicate. 

Q In the reaction product he could determine how 
much CaO there was in relation to SiOz; is that your 
point? A Yes. , 

Q But could he determine the form in which 
360 those constituents were present? 


Q So my question had to do with the information con- 
tained in this report. Is there anything in here that 
would enable a chemist to determine from the contents 
of the report what was the form or structure of the re- 
action product? A The structure of it? 

Q Yes. A No. 

Q The actual chemical reaction is not indicated in this 
report, is it? A Yes, it is a chemical reaction specific- 
ally specified right here on the first page. 

Q Only in this sense—is this not right—only in the 
sense of saying what the materials are that were used 
and the ratio of the CaO to the SiO. in the resulting 
product? A Well, that is a common way to write cal- 
cium silicate. That was the conventional way to do it. 

Q But beyond that there is no indication of what 
361 reactions are taking place in this process? A No, 
it is a chemical formula. That is a typical chemical 
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formulation. I think this definitely demonstrates what 
reaction is taking place, the calcium chloride and sodium 
silicate to form calcium silicate. That is what they form, 
this says. 

Q Mr. Gage, all it says, does it not, is you have ‘‘CaO: 
3.36 Si0.”. A That is a conventional way of writing 
calcium silicate. It says you have got calcium silicate. 

Q The colon indicates a ratio of CaO to SiO-.; does it 
not? A Well, they express it here for calculation pur- 
poses, yes, but that is the conventional way of writing it, 
Mr. Johnston. 

Q Does this tell you what else is in that reaction 
product? A It tells you that you have this material. 
That is what it tells you. 


363 *““Q Does it tell you what else is in the reaction 
product beyond a certain quantity of CaO in a 
certain ratio to a quantity of S102?’ 


364 THE WITNESS: No, sir. 
BY MR. JOHNSON: 

Q At page 167 of the transcript, Mr. Gage, you were 
asked by Mr. Beale if you knew the solubility of Silene 
in water, and your reply was, I quote: 

“It is approximately .005 grams per 100 grams of 
water.”’ 

Was that answer based upon what appears on page 
three of Exhibit 9-412 A Yes, this would be the same. 
The answer is yes. 

Q Now, I notice that the solubility given on page 
three refers to .005 grams of CaO per 100 grams of 
water; is that correct? A Yes, that is what is stated 
here. 

Q Well, now, your testimony said the solubility of 
Silene, yet the paper refers to the solubility in terms of 
CaO. A This is merely the way in which the person 
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who ran the analysis expressed it. He ran the solubility 
of Silene reported in this particular manner. 

Q Well, now, CaO is lime; is it not? A Yes, as such. 

Q Now, can you tell from the data on page three 

whether the CaO in solution came from calcium 
365 hydroxide or from some other compound? A This 

is merely an expression by the analyst as to what 
he determined when he ran the solubility. It doesn’t neces- 
sarily reflect the nature of the compound that was run. 

Q It doesn’t tell you anything about what it came 
from, does it? A No. 

Q Now, if it was actually a calcium silicate that was 
being dissolved as a compound, would there not be some 
other substance along with that CaO in order to have a 
chemical balance in the solution? A Sure. 

Q And this does not show you the existence of that 
other substance? A This is merely a way of expressing 
it. It doesn’t necessarily reflect what the analyst found. 
I think [ tried to explain yesterday when you make an 
analysis for limestone you may report as you obtain 
calcium and report as calcium oxide. There is calcium 
carbonate but you report it as calcium oxide. That is 
conventional. 

Q I don’t believe you have answered what I am trying 
to ask you, Mr. Gage. There is nothing on page three of 
Exhibit 9-41 to indicate the presence of any other sub- 

stance along with the CaO in the solution that was 
366 tested? A Yes, but this does not necessarily 

mean that the man found calcium oxide. Actually 
he may have found some other material but reported it 
as such. 

Q Will you please answer my question? 

THE COURT: Yes, keep the question in mind, please. 

MR. JOHNSTON: Would you read the question again, 
please? 

(Pending question was read by reporter.) 

THE WITNESS: There is nothing here to demon- 
strate—all right, I qualified it, I think, well enough. 
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Q Now, if actually it was a calcium silicate that was 
dissolved as a compound, one would expect to have some- 
thing containing some negative ion containing SiO: in 
the solution; would he not? A Yes. 

Q But no test was made or at least no indication ap- 
pears of that? A If you will say no indication, I will 
go along with it, yes. 

Q Were there tests concurrently at this time as to 
the nature of this material other than what have been 
produced? A I am sure there were. It isn’t demon- 

strated on here but I am sure there were. 
367 The analyst, I am sure, ran a test to determine 
what else might be present. 

Q Are you sure of that? A Well, not in the strict 
sense of the word, no, because I don’t recall specifically 
seeing such a test, nor did I run the test. This was run 
by a man skilled in running analyses. I didn’t do the 
work. 

Q You really are not sure of what you are saying, 
are you, because if you are you could call my attention, I 
believe, to something where I could find a record of that? 
A At least there is nothing clearly in my mind. I will 
have to admit that, yes. 

Q I would like now to call your attention to your 
own notebook, which is Plaintiffs’ Exhibit 9-42—may I 
borrow that book, please, Mr. Beale. Would you please 
refer to page 92 of that exhibit at the bottom of the page. 
There appears what purports to be analyses of Silene 
samples. 

Do any one of those analyses there given represent the 
Silene material which you describe as having been treated 
according to Mr. Allen’s suggestion? 


368 A The Yd-2-85 and Yd-2-87 are analyses of the 

control material which was treated. The Yd-2-86 
is a treated material. The Yd-2-88 is a treated material. 
These down here have nothing to do with it. 
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Q Well, it would appear from this page, would it 
not, that there was a considerable variation in the com- 
position of the materials produced and called Silene? A 
No, that is not a wide variation at all. 

Q Well, now, here you have Yd-2-85, and under that 
column you have for the percent, ‘‘CaO, 18.6,’’ and the 
‘“‘Percent Loss on Ignition, 14.5’; is that correct? A 
Yes, that is what is reported here. 

Q Now, down below you have for what is called 
369 standard Silene percent, ‘‘CaO, 16.9 percent; loss 
on ignition, 20.9’; is that correct? A Yes, sir. 

Q Then below that there are rather wide variations 
in the percent loss on ignition; are there not? A That 
is true. 

Q What does the percent loss on ignition represent? 
A It refers to the amount of water. It refers to all the 
water which is driven off when you heat the material. 
Now, this is a hydrated material. It absorbs water. You 
can expose it to various conditions and you can pick up 
all kinds of moisture. This can exist with as low prob- 
ably as 8 to 10 percent moisture. It can exist with as 
high as 30 percent moisture. It is still the same ma- 
terial. It depends on how it is stored. 

Q Is not the material dried by some standard pro- 
cedure before it is subjected to an ignition analysis? A 
These samples were taken directly from the sample bag. 
They were never conditioned first, I am pretty sure. At 
- least that wouldn’t be the conventional procedure running 
a loss on ignition. 

Q You mean you did have ignition analyses without 
having dried the material to some standard moisture con- 
tent—I mean to some standard state of dryness? A 

That is right. We took the sample as it existed 
370 and listed it. One of those tests was loss of igni- 

tion, which was taking that sample and drying it 
and exposing it to ignition temperature. 

Q Did you do this? A I have done it. I didn’t do 
that. I have done it. 
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Q There was no drying to a standard temperature be- 
fore ignition analysis? A Normally not. That was not 
the normal procedure. 

Q Doesn’t the water content of this material enter 
chemically into the compound? A Some of it does. The 
loss of ignition here is a figure which represents not 
only free moisture but the moisture which is part of the 
compound too. This was not dried at 105 degrees to 
drive off this free moisture. The loss of ignition figures 
includes that as well and that varies. 

Q How do you know it wasn’t dried before? You 
didn’t, do it. A I did not do it, but that was conven- 
tional procedure. It is written up as conventional prac- 
tice. That is the way they did it. 

Q Not to dry it? A They did not dry it first. They 
ran a moisture test, but the loss of ignition was run on 
a separate sample. 

Q You made no distinction between free mois- 
371 ture and ignition loss? A Yes, but the ignition 
loss included the free moisture. 


Q Well, can you from the data here given determine 
what was the amount of water found chemically in the 
substance? A Not from analyses reported here because 
I don’t have the so called free water which would have 
to be subtracted from the loss on ignition in order to 
get the bound water. 

Q Without knowing that, you can’t tell what 
372 chemical substance you have, can you? A I don’t 
think that is a fair question. 

Q Well, that isn’t the point. Answer my question. A 
Well, I suppose not. 

THE COURT: I couldn’t hear. 

THE WITNESS: No. 


Q Are you familiar with the book by Mr. Vail en- 
titled Soluble Silicates? A Yes, I remember that. 
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Q Do you recognize that as an authoritative book in 
the field? A As TI recall, it was an A.C.S. monograph. 

Q What is an A.C.S. monograph? A It is a publi- 
cation put out under the sponsorship of the American 
Chemical Society. 

Q And that is a well regarded society of chemists? 
A Yes. 

Q And their publications are carefully screened for 

authenticity and efficacy? A Yes. 
373 Q Do you recognize this book which I hand you 
as the one which has just been mentioned? A 
Yes. 

MR. JOHNSTON: If Your Honor please, I would like 
to have this book marked for identification at this point 
as Defendants’ Exhibit A. 

THE COURT: Yes. 

MR. JOHNSTON: I may describe this for the record 
a little further as a book entitled ‘‘Soluble Silicates,’’ 
with a fuller title including the words, ‘‘Their Properties 
and Uses,’’ Volume 1, by James G. Vail, American 
Chemical Society Monograph Series, and bearing the 
date copyright 1952. 

THE COURT: Is that the first exhibit you had 
marked? 

MR. JOHNSTON: Yes, Your Honor. 

THE COURT: Very well, let it be so marked. 

(Whereupon the said document was marked Defendants’ 
Exhibit A for identification.) 

BY MR. JOHNSTON: 

Q Now, Mr. Gage, in your direct examination you 
testified that Silene was prepared by reacting a solution 
of calcium chloride with a solution of sodium silicate; is 

that correct? A That is right. 
374 Q Now, I notice on page one of Exhibit 9-41 a 
statement, ‘‘Use 20 percent excess CaCl.’’; is that 
right? A Yes. 

Q Why was that particular point of the thing not 

mentioned in your testimony on direct examination? A 
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I forgot because that is a part of the procedure. I 
just neglected it. Why, I don’t know. I mean [I didn’t 
deliberately do it. No, that is a part of the method for 
making it. 

Q An excess of calcium chloride was used for the 
process? A Yes, it was. 


375 Q I call your attention to the first full para- 
graph on page 223 of the Vail book entitled, ‘‘Solu- 
ble Silicates,” which reads as follows: 

‘‘An x-ray investigation of the reaction products of a 
sodium silicate solution containing 30.2 per cent SiO. and 
12.4 per cent Na.O equivalents, showed no evidence of the 
formation of a calcium silicate. The product was reported 
to be a silica gel on which CaO was absorbed.” 


376 Q Do you agree with that statement, Mr. Gage? 

A I don’t know. I didn’t do the work. I don’t 
know whether I agree or not. In fact I have never even 
seen this. You say it is a 1952 edition. As I recall, the 
one I had went farther back than that. I don’t think it 
is even in that. I have never seen this before. I will 
have to admit complete ignorance of this. 

THE COURT: Well, regardless of the authority men- 
tioned, he wants to know whether you agree with the state- 
ment made there. 

THE WITNESS: I don’t see how I can. 

BY MR. JOHNSTON: 

Q Do you dispute the statement? A No, I can’t do 
that either. 

MR. JOHNSTON: If Your Honor please, I would like 
to have marked in evidence a photostat copy of the title 
sheet and page 223 of the Vail book, which was identified 
as Defendants’ Exhibit A. This particular item in evi- 
dence might be marked as Defendants’ Exhibit A-1. 

THE COURT: Have the Clerk mark what you want. 
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378 Q Now, Mr. Gage, I believe you had testified 

that you at sometime concluded that the carbonation 
of Silene to produce samples Yd-2-86 and Yd-2-88 had 
involved a complete decomposition of a calcium silicate; 
is that correct? A Yes. 

Q I believe you also said yesterday that you had never 
made any record of that that you recall; is that correct? 
A Yes, I think that is what I said, if I recall. 

Q Now, that view was said, I believe, to have 

379 been based upon your consideration of the analyses 

appearing in your notebook, Exhibit 9-42; is that 

correct? A Yes, I think the analyses are recorded here. 
I think I just got through looking at them. 

Q Now, would you please find that part of the ex- 
hibit just mentioned, which concerns the analysis of 
sample Yd-2-86? A Yes, it is here on page 92. 

Q Now, can you tell me how the ignition loss there 
indicated was determined? A I don’t know. I don’t 
know. This was not a Silene sample, so I don’t know 
what procedure they would have used. 

Q Can you explain to me how it is that the data tabu- 
lated show a percent CO: of 13.0 and an ignition loss of 
7.9 percent? A Well, the only thing to conclude is that 
the ignition temperature was not nearly high enough to 
decompose the calcium carbonate. I don’t know what 
temperature was used here. This is a special sample 
and it was not standard. They had no standard procedure 
for analyzing these special samples. I am just afraid I 
will have to say I don’t remember. 

Q Well, isn’t it abnormal for an ignition loss figure 
not to include in its percentage the amount of CO: ob- 

tained by analysis for CO.? A If this were a 
380 limestone analysis, I would say yes. This is not a 

limestone analysis. It was not subjected to what 
I say standard procedure. I don’t think you can say 
anything was abnormal. This is the first sample of this 
time. I don’t know how he analyzed it. 
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Q How do you know what the analysis was? A _ Be- 
cause to report calcium as calcium oxide, J know what 
that means. But the loss of ignition, no. You specify the 
temperature. That can be a very variable sort of an- 
alysis. 

Q Are you telling me these figures on CO, and on loss 
of ignition do not mean anything? A [I didn’t say that. 

Q Well, you can’t tell me how they were arrived at, 
can you? A Not the loss on ignition because it doesn’t 
specify the temperature. This is the way it was reported 
to me, this loss of ignition, and at the time I don’t know 
whether I questioned what the temperature was or not. 
I doubt if I did. 

Q Would you personally, as a chemist, vouch for the 
reliability of those figures? A Well, certainly, the 
figures themselves, I would vouch for those. I think the 

people who did the work were competent, yes. 
381 Q Have you ever seen an analysis—that was 

properly done—where the loss on ignition was re- 
ported as less than the carbon dioxide content? A Well, 
I see it here. 

Q Well, you don’t know how this one was done, you 
told me. A I said I don’t know how the loss on igni- 
tion was run. You see, loss on ignition can refer to 
temperatures any place from 105 on up to maybe 1,000 
degrees centigrade. 

Q Then you can’t rely upon this data? A Not on 
the loss of ignition perhaps, but I can rely upon the 
other material because I know how they ran CO.. 

Q Well, you didn’t see how they ran it on this sam- 
ple, did you? A No, I didn’t because I didn’t— 

Q Doesn’t the loss on ignition have to do with the 
amount of water that was in the compound, in the mate- 
rial? A It had to do with anything which could be 
driven off at the temperature which is ignited. 

Q So you can’t know how much hydrated water there 
was in there, or how it relates to the other constituents 
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without having an accurate analysis, can you? A 
Frankly, I can’t, no. 

Q So you can’t tell that from this tabulation of 
382 analyses? A That is right. 

Q Now, can you tell from this tabulation of 
analytical data what the water that was present, how- 
much there was, was combined with before the anal- 
ysis? A No, because I am not sure how they ran 
the loss on ignition. I would assume with Yd-2-85 it 
seems they ran it normal procedure, but I frankly will 
have to admit I don’t remember. No, because I see here 
they didn’t use the same procedure on the Yd-2-86, so 
I don’t know what it was then. 

Q There is a discrepancy between the procedure used 
for 2-88 and 2-86; is that correct? A I don’t know. 
Why? 

Q I mean the same data do not appear in the column. 
A Well, he didn’t always run the same thing on every 
compound, the analyst. These are not analyzed at the 
same time. They are produced on different dates. I 
have them recorded here on the same day. 1 am sure 
the analysis was not run at the same time, which may 
be the reason they didn’t run the loss on ignition. If 
they have a blank here, it indicates that particular 
analysis was not run. 

Q ‘Can you tell from the analysis of Yd-2-86 whether 
or not such water as was present, which you say isn’t 
indicated quantitatively, properly was combined with the 

Si0.? A No, I can’t tell. 
383 Q Or whether or not it was combined with the 
CaO? A No, I can’t tell from this. That is true. 


Q And that analysis does not tell you whether or not 
the SiO., which it shows, was there as silica or as silicie 
acid? A No, the analysis does not. 

Q And your testimony was based on these 
384 analyses, as IJ understand your direct examination? 
A Testimony on what? 
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Q Your evaluation of the nature of this product was 
based on these analyses in your direct examination; is 
that not true? A Yes, I think that is what I meant, yes. 

Q Can you tell from the analysis of Yd-2-86 whether 
or not the CaO indicated was combined chemically with 
the CO.? A By inference, you can, yes. 

Q I ask you whether you can tell it from the analysis; 
not by inference? A Well, applying chemical rules and 
chemical—well, basic chemical principles, the only thing 
the carbone dioxide could be combined with there would 
be the calcium. There isn’t anything there chemically 
that it could combine with other than the calcium. 

Q That is your opinion? A That is my opinion as 
a chemist, yes. 

Q Are you aware of addition reactions in which dif- 
ferent chemical groups may be added together into a 
complex substance? A Certainly. 

Q Isn’t it conceivable that the CO. might be present 

in some addition form to a more complex substance 
385 than merely calcium? A It could. I don’t know 

of any complex comprising carbon dioxide, silica, 
and calcium, however, at least not in my mind now. 

Q Is there such a material? A There may be. I 
just don’t know of any. 

Q It could be that theoretically at any rate? A I 
am not sure it could be theoretically. I just don’t know 
of any. 

Q Now, if the material that was subjected to this 
analysis was a mixture of caleuim hydroxide and silicic 
acid, might it not still show the same kind of analysis 
as you have on this exhibit? A That is very likely. 

Q Now, going back, Mr. Gage, to the test that you 
referred to yesterday, after the carbonation tests. There 
were some tests with sulfuric acid, one of which was 
identified as Yd-2-92; is that correct? A Iam not sure 
about the number. 
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Q Will you check that? A Yes, Yd-2-92 was the 
sample treated with sulfuric acid. 

Q That, as I recall your testimony, was treated with 
much less than enough sulfuric acid to react with all the 
calcium that might be present in the Silene material? 

A By rough calculations I made here on the stand, 
386 = that is true. 

Q Is that the kind of a modification of Silene 
that was referred to as Silene B-12 A I don’t know. 
I don’t remember. I never made B-1. I don’t know. 

Q After that test, did you do anything more favorable 
with it, or with the sample, than you testified you had 
done with the materials that came from Yd-2-86 and 
Yd-2-88? A I can’t remember. 


» * s 


Q Did you at the time regard that as reflecting an 
improvement that would be beneficial to the company? 
A No, I think I have to answer that question no. 


* i * * 


389 Q Mr. Gage, in your opening testimony you de- 
scribed what had been observed as an adverse effect 
of calcium silicate, or, particularly, of Silene, I should 
say, in rubber compounds. Is that correct? A Yes. 
Q Now, ‘will you look at a copy, which I show you 
here, of Patent No. 2,314,188 of 1943, to the B. F. Good- 
rich Company. 
THE COURT: Mark that for identification. 
MR. JOHNSTON: Which I ask to be marked for 
identification as Defendants’ Exhibit B. 
(Whereupon the said document was marked Defend- 
ants’ Exhibit B, for identification.) 
BY MR. JOHNSTON: 
Q Tell me whether in that patent you find disclosed 
a description of the same adverse effect that you men- 
tioned? A It refers to it in a general sort| of way, yes. 
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391 Q Now, if you will look on down the first page 
of the patent through the top of the second column, 
do you find in here that the patentee has attributed this 
difficulty to the possible presence of water-soluble cal- 
cium compounds, particularly calcium oxide? A It says 
here, it might be due to the presence—that is what he 
says, yes. 
= * sd & 
392 Q Well, it refers in the first column, last para- 
graph, does it not, to treating the material with 
chemicals that will improve its effect on the rubber? 
Do you find that? A Yes, essentially what he says. 

Q And it states: 

“Examples of these chemicals are carbondioxide, car- 
honic acid...” A Yes, I find it. 

Q And various other things are there mentioned, in- 
cluding aluminum sulfate; are they not? A Yes. 

Q Now, look at the second column, Line 15, and fol- 
lowing. Do you find there a disclosure as follows: 

“In a preferred embodiment of the invention, the treat- 
ment essentially comprises either bubbling carbon dioxide 
through an aqueous slurry of calcium silicate. . .”—or 
another alternative. A ‘Yes, that is there. 

Q Now, isn’t that essentially what you testified that 
Mr. Allen had disclosed to you, suggested to you in 1940? 
A Suggested basically this sort of thing, yes. 


396 Q Mr. Gage, I believe you mentioned something 
about the preparation of samples that had been 
identified as SC-4-465 and SC-4-1145? A Yes. 
Q Do you know how those samples were pre- 
397 pared? A Not precisely. 


m es a * 
Q Were there, at about that time, experiments in con- 


nection with the reaction of dilute solutions? A Yes. 
At that time, there were. 
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Q These dilute solutions caused trouble in the 
398 formation of gelatinous products or glomerated 
products? A Not necessarily. 

Q Did they or not? A Sometimes they did; some- 
times they didn’t. 

Q Was there a recognized problem in that connection? 
A Yes, Iwill say that, yes. 

Q When that phenomenon occurred, was there dif- 
ficulty in making use of the Silene material in rubber? 
A It was sometimes difficult to disperse, yes. 

Q The glomerated particles would be hard to get dis- 
persed evenly in the rubber; is that it? A That is 
correct. 

Q That would adversely affect the properties of the 
rubber? A Not the properties, necessarily, but the 
physical appearance. 

Q Had there been a similar problem in respect to 
calcium carbonate pigments? A “Yes. 

Q And you had done some work in that connection, 
had you, by way of finding a remedy for the problem? 
A Yes. 

Q You had proposed the coating of the pigment mate- 

rial in this preparation with a substance called 
399 tall oil? A Yes. 
Q You took out a patent on that procedure; did 
you not? A I guess so. There is a patent on it. 

Q I show you a copy of a patent, No. 2,345,191— 

MR. JOHNSTON: Which I ask to have marked for 
identification as Defendants’ Exhibit C. 

(Whereupon the said document was marked Defend- 
ants’ Exhibit C, for identification.) 

BY MR. JOHNSTON: 

Q —and ask you if that is a patent relating to your 
work on the use of tall oil for the coating of pigments? 
A Yes, generally speaking, that is correct. 


+ s oe * 


402 Q Do you recall whether or not the prepara- 
tion of the two samples identified by the SC num- 
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bers was carried out by the use of tall oil? A Tall oil 
was added to them, I am pretty sure. 


403 Q Was the intent of the tall oil process that 
404 you developed to coat the particles of the pigment 

with a tall oil material? A It was to prevent 
agglomeration on drying. 

Q By the device of coating the particles? Was that 
part of the idea? A Well, that would be a matter of 
speculation as to what the function was. All that we 
did was add the material in order to prevent agglomera- 
tion on drying. 

Q Well, when it was added for that purpose, did it 
or did it not form a coating on the particles? A I ex- 
pect it did. I don’t know that we ever determined it, 
as such. 

Bs & * * 
409 Q Is your answer as to the magnitude of rub- 
ber formulations as to Yd-2-88 and these questions 
concerning it the same as it was when IJ asked you a few 
moments ago about the Yd-2-86? A Yes. 

Q And what is the order of magnitude of conceivable 
rubber formulations? A Would be thousands of them, 
probably. 

Q Did you realize, when you were answering these 
several questions which I have quoted from the record, 
that you were being asked as to your present knowledge 

or present recollection covering the complete span 
410 of your knowledge? A Yes, I think I was. At 
least, I assumed I was. 

Q Are you familiar with the Vanderbilt Rubber Hand- 
book, 1948 edition? A Yes. 

Q Is it, in your opinion, a reliable text? A Yes. 
It is widely used by people in the rubber industry. In 
fact, it is the bible in the minds of some rubber com- 
pounders. 

Q Would you place reliance upon the publication and 
the parts thereof? A Yes. 
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Q Since giving your answers to the questions given 
yesterday, which I have read to you today, have you had 
oceasion to refresh your recollection as to whether or not 
you know of any commercial rubber composition that 
would have a combination of properties resembling those 
here indicated for Yd-2-88? -A I made reference to this 
last night. I was interested in seeing if I could find one. 

Q I show you a book entitled, “The Vanderbilt 1948 
Rubber Handbook,” and ask if you recognize that? A 

Yes; I have a similar copy of my own. 
411 Q Is that the standard reference book which 
you referred to a moment ago? A Yes. 

Q To save your time, I refer you to Page 181 of that 
reference book and ask you to tell me if you there find 
a rubber formulation which is a commercial rubber com- 
position that has a combination of properties resembling 
those indicated on Page 56 of your notebook, Plaintiffs’ 
Exhibit 9-42? A Is this the one? 

Q Yes. A What page was that? 

Q Fifity-six. A Yes, the properties, as it figures 
here, are extremely similar to those in the notebook that 
you referred to in Yd-2-88. 

Q And what are the properties of the commercial 
compound shown on Page 181 of the Rubber Handbook? 
A Stress at 500 per cent is 825; tensile strength is 1825; 
the per cent elongation, 730; Shore hardness, 34. 

Q And those are the four properties as to which the 
commercial compound on Page 181 are identified? A 
Yes. Those are the only four properties listed here in 
the book. 

Q And those four properties, simply, are what? A 
Modulus at 500 per cent; tensile strength at break; per 

cent elongation; Shore hardness. 
412 Q Are the same properties shown on Page 56 of 
Plaintiffs’ Exhibit 9-42? A ‘Yes. 

Q Are there any figures on this rubber compound 
shown on Page 181 of the Rubber Handbook for tear? 
A No. 
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Q I am not sure that the record shows, as of yester- 
day, the units on Page 56 of Plaintiffs’ Exhibit 9-42, 
under the tabulation, “Tear.” What is the unit measure 
of those tear figures? A Those are in units of pounds 
per tenth-inch thickness. 

Q Do you know why that unit is shown on that page of 
the notebook? A ‘That ‘was the conventional way in 
which the data were reported. 

Q Now, is there any other equally acceptable way of 
reporting tear figures? A Yes. Many report on the 
basis of pounds per one inch thickness. 

Q That would simply involve a multiplication of these 
tear figures on Page 56 by the factor of ten? A That 
is correct. 

Q Otherwise, the figures are of the same mean- 
413 ing? A Yes. 

Q Now, for the sake of identifying the formula- 
tion concerning which you have testified, as shown on 
Page 181, will you tell which one of the several formula- 
tions appearing on that page you have been talking about? 
A It is the one in the upper half of the page, titled, 
“Heat Resistance Conveyor Belt Friction.” 

Q “Heat-Resistance Conveyor Belt Friction.” And 
what is the heading above that? A “Belt Compounds 
(Cont.)” 

Q Do you know the meaning of the expression, “Belt 
Compounds”? A Yes. It refers to compounds made to 
be used as belts. 

Q And we are talking about rubber compounds? A 
Yes. This compound has rubber in it. 

Q Now, I direct your attention, Mr. Gage, to Page 180 
of this Vanderbilt Rubber Handbook, and ask you for 
the heading on that page, of which Page 181 is a con- 
tinuation, as you have just testified? A The heading 
reads, “Representative Formulas.” Under that is the 
subheading, “Belt Compounds.” 
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415 MR. JOHNSTON: May I ask the witness a 
question about the exhibit, Your Honor? 

THE COURT: Yes. 

MR. JOHNSTON: Mr. Gage, do any of the formulas 
that you mentioned, having reference to this book, cor- 
respond to any which at the time of the work in 1940, 
or thereabouts, was considered by yourself or your co- 
workers as a possible use of those samples? 

MR. BEALE: Now, if Your Honor please, that is 

improper extended cross. If Your Honor wishes 
416 to give Mr. Johnston at the proper time an oppor- 
tunity to further recross— 

THE COURT: He is only doing this to determine 
whether he has objection to the offer. 

You may answer. 

THE WITNESS: Better read the question, please. 

(Whereupon the pending question was read by the 
reporter.) 

THE WITNESS: That is hard to say. That is hard 
to say. I don’t think I can answer that. I don’t know. 

MR. JOHNSTON: ‘You cannot answer affirmatively; 
is that correct? 

THE WITNESS: I can’t answer the question. That 
would mean I would have to recollect what I was think- 
ing back in 1940 on this particular thing, and I can’t do 
that. 

MR. JOHNSTON: You don’t know, then, that any one 
of these formulas in the book in question does corre- 
spond to anything that was being considered at that time? 

THE WITNESS: I can’t say. 

THE COURT: Well, he is asking you whether you 
know of any. That can be answered, yes, or, no. 

THE WITNESS: It is hard to answer it, yes, or, no. 
Put it this way: I can’t recall. 

THE COURT: If you know of any, say so. If you 
don’t know of any, say that. 
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MR. BEALE: If Your Honor please, the very 
417 purpose of correcting the cross examination as of 
yesterday is the reason that I produced this text- 
book, because it called— 
THE COURT: The witness must answer the question. 
MR. BEALE: The witness has testified he was an- 
swering from recollection yesterday as to thousands of 
compounds. 
THE COURT: That is all right. The question is 
whether he knows of any. 
MR. BEALE: Whether he remembers any now? 
MR. JOHNSTON: Whether at the time of the work 
in question any one of these formulas was then under 
consideration as the possible use of the material. 
MR. BEALE: Oh, no, no. 
THE COURT: That is the question. 
MR. BEALE: That is extended cross examination. 
THE COURT: That is the question and he may an- 
swer it. 
THE WITNESS: I guess the answer would be, no; 
but I would have to qualify it like I did. 
MR. JOHNSTON: The answer is, no, but maybe; is 
that your point? 
THE WITNESS: All right. 


422 MR. BEALE: Now, if The Court please, we in 

answer to Defendants’ interrogatories told Defend- 
ants we expected to call a considerable number of wit- 
nesses, and we did and still do. The witnesses, however, 
are all from out of town. And when it appeared that 
the deposition of the present witness would be long and 
that Your Honor wanted us to read the depositions taken 
below, we let some of the witnesses go back to their duties 
to be on call on short notice. 

We think it would be more helpful to give The Court 
the picture of the record below at this stage instead of 
calling a live witness. We will commence the reading of 
the depositions taken below. 
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THE COURT: You may proceed. 

MR. BEALE: Before commencing that, I would wel- 
come from The Court instructions as to certain procedure. 
I propose to put Mr. Jones in the witness box to read 

the answers, and Mr. Chisholm to propound the 

423 questions. That is simple. 
When it comes to the question of objections, how 
does Your Honor wish those to be read from the record? 

THE COURT: When an objection is made, The Court 
will hear Mr. Johnston or Mr. Beale and either of them 
may reply. 

* sd a * 

424 MR. BEALE: Now, if Your Honor please, there 

is one further area of doubt in our mind with re- 
gard to the reading of these depositions. And I believe 
at the start of the second day’s proceedings, Tuesday, 
Your Honor said that if we put a witness on the stand 
we could not use that deposition; we had to take it en- 
tirely afresh. 

I was somewhat frankly shocked at that ruling be- 
cause it was frankly contrary to my past experience in 
handling depositions in these civil actions, as provided 

by statute, and the effect of that ruling considerably 
425 prolonged the deposition of Mr. Gage, because I 

had to extemporaneously go over the whole thing 
anew. 

We had planned on what I assumed was sound prac- 
tice to adopt the deposition below and to limit any inter- 
rogation of a live witness, who may have given the 
deposition below, to the area of new evidence, newly 
discovered evidence. 


* * * * 


426 If Your Honor should sustain the objections to 

a number of questions as to one witness, leaving 
the remaining testimony of that witness fragmentary and 
particularly as to certain documents which were received 
in evidence, are we precluded from calling that witness 
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and giving his live testimony as to the new evidence and 
as to, matters stricken because of rulings on the record 
below? 

THE COURT: Mr. Johnston, what are your views 
on that suggestion? 

MR. JOHNSTON: I think what counsel is in effect 
raising is a question of whether he may read the deposi- 
tion and have the witness in the courtroom, both in the 
same trial. I think it is a very unusual situation, Your 
Honor. I think that if he relies upon the deposition, he 
is relying upon it. 

THE COURT: That isn’t quite the way I understand 
the suggestion. I understood Mr. Beale to suggest the 
advisability of reading the deposition and then producing 
the witness, who would testify to newly discovered evi- 

dence, and matters not covered in the deposition. 
427 MR. JOHNSTON: Well, his last statement, as I 

understood it, Your Honor, was to this effect: sup- 
pose there are objections to questions and testimony in 
the deposition. The question he raised was may he then 
call a witness and have him cover this area as to which 
objections were sustained. 

MR. BEALE: I did say that, yes, Your Honor, only 
as to documentary exhibits. 

THE COURT: I couldn’t consent to that. 

MR. JOHNSTON: Now, I have another question in- 
volved here, Your Honor, and that is that it may be as 
to some of this deposition testimony, I shall need the 
right of further cross examination, which is contem- 
plated by the statute that has to do with this type of 
procedure, that if depositions are to be used then pro- 
visions may be made for further cross examination. 

Specifically at this moment I don’t know precisely that 
I shall require that, but I should like to reserve the op- 
portunity to call for the right of further cross examina- 
tion in the event that this procedure is adopted. 

THE COURT: That would mean that the witness has 
to be here, 
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MR. JOHNSTON: For that purpose he would have 
to come, yes. 
THE COURT: And if he is here for any purpose, 
why shouldn’t I hear it all? 
428 MR. JOHNSTON: I understand that Mr. Beale 
actually intends to bring these witnesses. 
MR. BEALE: Not all of them; just several. 


* * * & 


429 MR. JOHNSTON: Well, I believe at the mo- 
ment that I shall have to have an opportunity for 
further cross examination of your proposed witness 
Kissling, and the plaintiff Allen. 
MR. BEALE: Well, he was not listed on the list of 
witnesses we propose to call. 
MR. JOHNSTON: ‘You proposed, however, at this 
point to offer his deposition below. 
MR. BEALE: That is right. 
MR. JOHNSTON: And your offer of that deposition 
ereates the necessity for further cross examination. 
MR. BEALE: I fail to see the basis for that without 
a proper notice, and I don’t consider in the middle of 
the trial as proper notice. 
MR. JOHNSTON: Your offer of the deposition, Mr. 
Beale, has only been made at the opening of this trial. 
MR. BEALE: You were advised at pre-trial we were 
going to offer all depositions. In fact, we stipulated that 
we could put the copy in of a deposition. They were re- 
ceived subject to objection. That was resolved at pre- 
trial six months ago. 
MR. JOHNSTON: That is correct. 
MR. BEALE: I see no basis at all for your object- 
ing to our reading the deposition of the witness Allen. 
In fact, the statute gives us the right to do so. It 
430 says, “shall be received.” 
MR. JOHNSTON: I have no objection to your 
reading that deposition, Mr. Beale. The problem I have 
is the right of further cross examination. 
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MR. BEALE: But you have not asserted it until this 
moment. 

MR. JOHNSTON: You haven’t asserted the deposi- 
tion as such until this moment. 

MR. BEALE: But you were fully acquainted six 
months ago with the fact we were going to. 

THE COURT: Does the statute indicate any time 
in— 

MR. BEALE: Subject to such cross examination as 
The Court may order. 

THE COURT: Yes. 

MR. BEALE: It is within the discretion of the Court. 

MR. JOHNSTON: I would suggest this, perhaps, Mr. 
Beale: if you have a specific pattern for us trying to 
simplify this matter, maybe we can discuss it after the 
close of Court today and try to arrive at an agreeable 
simplification. 

As matters now stand, I cannot waive what appears to 
be a probable necessity for further cross examination in 
order to clarify what has not been made clear as to the na- 
ture of the alleged invention of Mr. Allen. We have just 

had a witness on the stand who has made it evi- 
431 dent that in certain respects the character of the 

conception was as the defendant believes, who has 
stated that he did not recall certain critical aspects of 
that disclosure of Mr. Allen, so that I need to have an 
opportunity for The Court to understand what was the 
origin of this whole thing that we are talking about. 
Allen is the man. 

MR. BEALE: Now, if The Court please, this ques- 
tion of proof of the inventor’s concept of an invention is 
an old old story, and the courts have repeatedly held that 
an inventor must be corroborated in his claim to have 
conceived the invention. 

‘Conception is a mental act. It is a state of mind. 
The state of mind of the inventor as to conception may 
be proved by contemporaneous documentary evidence, by 
disclosures to others, conversations with others, by draw- 
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ings, and by notebook records; in fact, a variety of types 
of evidence which would not be admissible under a strict 
interpretation of the rules of evidence. 

They come under exceptions just as the proof of the 
date of birth permits the acceptance of a birth certificate 
or even an entry in a family Bible, because the person 
under consideration and even his parents are not really 
competent witnesses. The person himself does not know. 

And the parents, after a long period of time, have 
432 a habit of forgetting precise dates. 

Now, so it is with conception. And so it is that 
in order to prove conception it has been the custom from 
time immemorial in these patent cases to put the inventor 
on to say that he had the idea at such and such a time, 
to say what his idea was, and then to establish that fact 
by contemporaneous writings and proving that those writ- 
ings were received by others and understood. 

After the inventor’s conception, he can be completely 
out of the picture so far as any further inventive activ- 
ities. The reduction to practice or proof of successful 
use of the process here and the production of a pigment, 
using this case, can all be established by other witnesses 
working completely independently of the inventor. But 
this work accrues to his benefit. 

Now, these other people do not have to be corrobo- 
rated. All you have to get is the germ of the idea stem- 
ming from the mind of the inventor; and after that was 
understood by others is proof of the conception and proof 
of the reduction to practice. 

Now, I mention that to Your Honor because I do not 
see how the further calling of Allen, the inventor, for 
cross examination is going to elicit any evidence, not fully 
shown on his deposition, which will be at all helpful to 

The Court. 
433 MR. JOHNSTON: If Your Honor please, this 
is very interesting to me. It seems to me that 
none of this evidence that the plaintiff proposes to pro- 
duce here by way of reading depositions can be relevant 
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to the issue of this case until we know what it was that 
Mr. Allen conceived and regarded as his invention; other- 
wise all these acts that were alleged to have occurred 
afterward cannot be connected with his invention, which 
is the subject matter of this case, did he invent this thing 
first. 

And it is a very interesting argument that I hear, 
which seems to say I do not want to produce the inventor 
to have it developed as to exactly what it was this man 
did invent. 

THE COURT: Well, my impression is that Mr. John- 
ston is within his rights in asking for further cross ex- 
amination, and if the deposition of Mr. Kissling or the 
deposition of Mr. Allen are read, then I shall require that 
they be produced for further cross examination. 

MR. JOHNSTON: There is possibly, Your Honor, a 
way in which counsel and I can avoid the necessity for 
producing Mr. Kissling, if he wishes to drop out of his 
deposition certain questions and answers which are of 
such character that I feel compelled to cross examine him 

concerning. That is a matter we would have to 

434 pursue by discussion, I am sure. 
THE COURT: Have you informed Mr. Beale 
just what questions and answers you are talking about? 

MR. JOHNSTON: I can, Your Honor. 

MR. BEALE: Your Honor understands both the wit- 
ness Allen and the witness Kissling are outside of the 
jurisdiction of The Court. Allen is in Pennsylvania and 
Kissling is in Tlinois. Kissling has not been an em- 
ployee of the plantiffs for years. We can and will have 
Kissling here. We can have Allen here if Your Honor 
requires us to. 

THE COURT: Mr. Allen is the person I am looking 
to, not counsel, because he is the plaintiff in my Court. 

MR. BEALE: He is a plaintiff in court in the sense 
that he was the applicant and joined as a plaintiff as a 
measure of precaution, although he assigned the inven- 
tion. 
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THE COURT: He is the individual that is looking for 

MR. BEALE: He has assigned all interest in the ap- 
plication and the invention to the corporate plaintiffs. 

MR. JOHNSTON: Mr. Allen is a party plaintiff rep- 
resented by counsel who is now seeming to wish to dis- 
claim representation. 

THE COURT: He is named as the plaintiff. He is 
a party. 

MR. BEALE: A party plaintiff. 

MR. JOHNSTON: Your Honor, with regard to 

435 Mr. Kissling’s testimony, if counsel is willing to 

drop questions numbered 40 through 44 on page 74 

of the transcript, which is Plaintiffs’ Exhibit 6 for identi- 

fication, I believe that I would not require Mr. Kisslings 
attendance for cross examination. 

These are questions that have to do with the chemical 
issues as to which, as far as I can read this transcript, 
Mr. Kissling was not an expert. He was a chemist but 
he was not qualified as an expert. Yet these questions 
and answers are in the nature of expert testimony. 

MR. BEALE: I cannot accept that as a condition for 
giving up part of our case. 

THE COURT: Very well, then, if Mr. Kissling’s de- 
position is read, The Court will require plaintiffs to pro- 
duce him for further cross examination. 

Now, that didn’t dispose of the original proposition. 

MR. BEALE: Now, if he is produced for the pur- 
pose of further cross examination on his deposition, may 
we shorten the time of The Court and examine him on 
the stand, adopting his deposition, and examine him on 
the stand as to this new evidence. 

THE COURT: That was the original proposition that 
the depositions be read and that the witnesses be heard 
with respect to plaintiffs’ claim of newly discovered evi- 

dence. 
436 MR. JOHNSTON: I will not object to that 
procedure, Your Honor, if it is understood that 
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I may have have the opportunity, as to any of these wit- 
nesses produced, to cross examine them in addition with 
respect to the subject matter of the deposition. If they 
are here and if I have that opportunity to cross examine 
those who testified before as to the subject matter of the 
deposition, I will not object to this procedure of reading 
the deposition and then later limiting their testimony on 
the stand to new matter so far as the plaintiff is con- 
cerned. 

MR. BEALE: With further right of redirect exami- 
nation. It of course is not limited to cross. I have a 
full right for redirect on the cross, will I not, Your 
Honor? 

MR. JOHNSTON: I should think so. 

THE COURT: Yes, of course, you would. 

THE COURT: Now, have we come to an agreement 
as to that, that these depositions may be read and that 
the deponents be again called by plaintiff, if desired, to 
testify with respect to new matters; and that Mr. John- 
ston will not be limited in his cross examination to the 
new matter but may cross examine with respect to mat- 
ters shown in the deposition and the new matters? 

MR. BEALE: Nor will I be limited as to any full 

right for redirect based on that cross examination. 
437 THE COURT: And that Mr. Beale will have 
the same latitude and privilege in redirect. 

MR. JOHNSTON: And that with respect to the depo- 
sitions of Kissling and Mr. Allen, they will be read only 
on the condition that they be produced for further cross 
examination; is that part of it, Mr. Beale? 

THE COURT: They will be read with the under- 
standing that they will be produced for cross examina- 
tion; and the evidence shown by the deposition will be 
stricken, from the record unless compliance with that 
requirement is met. 

MR. BEALE: That applies only to plaintiff Allen and 
Kissling. 
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% * * & 


MR. JOHNSTON: Your Honor, I believe that my 
willingness to acquiesce in this procedure with respect 
to witnesses, who are to be called anyhow, is largely 
conditioned upon the right to have an opportunity of cross 
examining these two in particular. Now, I don’t know 

what Mr. Beale’s answer is going to be, but I do 
438 want to raise that possibility that if he should 

elect to have the testimony of Kissling and Allen 
stricken rather than to produce them, that it would per- 
haps raise a serious question as to the ability to get at the 
truth on certain basic issues of this case by the procedure 
that is now contemplated. 

THE COURT: The Court thinks counsel for plaintiffs 
must pilot their own case. If they prefer not to read the 
deposition, then it is not presented to this Court and is 
no part of my case. 

MR. BEALE: If Your Honor please, in the remaining 
time today, I know we cannot cover all the depositions 
by reading, I would like to have a little time to consider 
whether or not to attempt to read the deposition of the 
witness Kissling, after reflection. He certainly is going 
to be here and I don’t want to jeopardize Plaintiffs’ case. 

THE ‘COURT: Well, read some other deposition. 

MR. BEALE: We will read some other depositions, 
and we won’t reach the deposition of the witness Allen, 
and we will decide whether or not we are going to rely 
on any of that and let Mr. Johnston know tonight. We 
don’t know at the moment whether it is that important 
to our case to have the Allen deposition in, because his 
conception can be proved by the testimony of others. 

MR. JOHNSTON: If Your Honor please, I would 

like— 
439 THE COURT: How do you say that when it 
is a mental process, as you have indicated? 

MR. BEALE: A mental process reduced to writing. 
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THE COURT: You told me a while ago those items 
would be corroborated. 

MR. BEALE: Yes, and as the corroboration wit- 
nesses, they are the proof. 

THE COURT: They have to corroborate something, 
somebody. Who are they going to corroborate if Allen 
does not testify? 

MR. BEALE: If his mental process was sufficiently 
clear nnder the well recognized doctrine to show he had 
a complete conception and reduced that to writing. 

THE COURT: You don’t mean those writings were 
corroborative then; you meant that they were direct 
evidence. 

MR. BEALE: Well, they can be direct evidence and 
they can be circumstantial. 

THE ‘COURT: But not corroborative unless they 
corroborate somebody. 

MR. BEALE: Corroborate the ability of the inven- 
tor to translate his concept to somebody else. They can 
prove that they received that concept, claimed to have 
been his and— 

THE COURT: Iam not saying that they would 
440 not be direct evidence, but counsel said that they 
would be corroborative evidence. 

MR. BEALE: And there is an ample of that here. 

THE COURT: Yes, but they have got to corroborate 
somebody. 

MR. JOHNSTON: That is precisely my point, Your 
Honor. 

I would like to make another point. I am going to 
object to the receipt of any of this alleged corroborating 
evidence until there is some testimony to prove what it 
was this man conceived and transmitted to connect it 
with the evidence that is offered of other activities. Your 
Honor, I hope, will sustain that objection. But I feel 
we are here in a case where we haven’t got started with 
the question of what was the invention in the mind of 
the plaintiff Allen. And yet he is proposing to put in 
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evidence of acts that are something apart from acts of 
Allen. 

MR. BEALE: All of which evidence as to concep- 
tion was before you four years ago and adjudicated by 
the board, all of it. We are not putting in one addition 
item of evidence on the issue of conception. 

MR. JOHNSTON: That is just the trouble before the 
board, Mr. Beale. There was never any connection be- 
tween that evidence and conception of work by Allen. 

MR. BEALE: The board didn’t agree with that 
441 statement of yours. The board found otherwise on 
the evidence before it. 

THE COURT: I don’t know the minds of the mem- 
bers of that board. I have to decide this case. 

MR. JOHNSTON: I submit, Your Honor, that the 
procedure here is either to call Mr. Allen or proceed with 
his deposition and call him later, so there is a connec- 
tion between what is alleged to have been his invention 
and this stuff that is going to follow later on. 

THE COURT: Well, that might be more orderly. 
However, I shall permit Mr. Beale to proceed according 
to his own rights. 

MR. BEALE: As I recall the deposition below, that 
of Mr. Allen was given very very late in the order of 
depositions. 

MR. JOHNSTON: It was. 

MR. BEALE: I propose to start the depositions in 
the order in which they were presented, and read right 
through so The Court has them as they were presented 
to the board. 

THE COURT: Let us proceed, gentlemen. 

MR. BEALE: We propose now to read the first de- 
position or two. 

THE COURT: What deposition? 

MR. BEALE: The deposition of the first wit- 
442 nesses in the book. 
THE COURT: Who are they? 
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MR. BEALE: They are absent witnesses not intended 
to be called, Your Honor. 

My colleagues asked me to confer with them for a 
minute on this thing. Will the Court bear with me? 

THE COURT: Yes. 

MR. BEALE: If it please The Court, my colleagues 
have talked this thing over with me and I said a moment 
ago that I propose to start and read them in the order 
of presentation. I would certainly read the first one, but 
of the list of witnesses at this time and on this notice 
there are only two additional ones as to which I can in 
fairness to my client put the deposition on today with- 
out regard to whether I want to take it entirely anew. 
So I will read the deposition of the witness Elmore and 
the deposition of the witness Gard and the deposition of 
the witness Wise. 

THE COURT: Very well. 

MR. BEALE: Now, I am prepared to start that but 
yesterday I promised Your Honor that I would have an 
answer to the Plaintiffs’ motion to strike—I mean the 
Defendant’s motion to strike Plaintiffs’ Exhibit 13-B to 
F, and I am prepared to answer that motion, if Your 
Honor wishes me to do so. 


* ad a eB 


444 MR. JOHNSTON: Well, the motion, Your 
Honor, was that The Court reconsider the ruling 

admitting in this evidence and strike it and the testimony 
relating to it. 

THE COURT: Now, wait a minute. That is 13-A to 
F, I believe. 

MR. JOHNSTON: 13-A to F. 

THE COURT: Yes. Make your motion specific as 
to what you wish. 

MR. JOHNSTON: With regard to Exhibit 13-A to F 
in this respect: that except for the top part of 13-A. 

THE COURT: Now, that is the part I want you to 
make specific. 
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MR. JOHNSTON: Which was described as in the 
witness’ handwriting— 

THE COURT: And read it for the record. 

MR. JOHNSTON: And relates to “special compoung- 
ing in GR-S” recipe and contains lists apparently of in- 
gredients and four columns of figures indicating propor- 
tions of ingredients. Except as to that art, all other 
parts of Exhibit 13, including the lower part of 13-A, 
13-B, C, D, E, and F, should be stricken as exhibits. 

THE COURT: The trouble is I don’t quite under- 
stand what part of 13-A you are concerned with. 

MR. JOHNSTON: The part of 13-A in ques- 

445 tion is the lower part of it which begins with the 

reference “SC-4-45,” one sentence at that point 

and another sentence beginning with the reference “SC- 

4-1145” and a description as to that item. ‘Those are the 
only parts on A that would be involved in the motion. 

THE COURT: And your motion relates to subsec- 
tion B, C, D, E, and F? 

MR. JOHNSTON: Yes, sir. 

MR. BEALE: If Your Honor please, I understood 
the motion to be supported yesterday on the authority 
of Judge Holtzoff’s decision in the case of Schering vs. 
Marzell, citation of which Mr. Johnston gave The Court 
and gave us, and Mr. Johnston relied upon the case cited 
in that opinion. 

I know of no other authority that he has called to 
The Court’s attention or to mine. So I will address 
myself to the proposition of showing that the Schering 
Corporation vs Marzall is not an authority in support 
of his motion to strike. I think the burden of proof is 
on him to sustain his motion, the exhibits having been 
admitted. 


452 Therefore, I urge the Court to deny the motion 
to strike as to all parts of Plaintiffs’ Exhibits 13-A 
to 13-F, because striking a small part is going to keep 
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from the Court those other portions which cannot be 
stricken and which are clearly admissible. 

THE COURT: Mr. Beale, I have taken occa- 
453 sion to reexamine the law on this subject. I think 

all of our reported cases spring from and rest upon 
the interpretation of the Statute as made by the Supreme 
Court in the case of Palmer v. Hoffman. In that case, 
they say that there must be a test of reliability. 

Now, the Court of Appeals of this ‘Circuit has dealt 
with that and they stressed the point that the opposing 
party is deprived of the important privilege of cross 
examination. 

In their opinion, in the New York Life case, they indi- 
cate in a way what they are thinking about when they 
say that there must be some way of checking the reli- 
ability of the document by indicating that it must be 
something akin to pay rolls, accounts receivable, accounts 
payable, bills of lading, and the like. 

Where there is a way of checking the reliability. I 
fail to see that check. 

The Court of Appeals said: 

“To admit a narrative report of an event or conversa- 
tion or|a diagnosis as a substitute for argument is to 
give any large organization the right to use self-serving 
statements without the important test of cross examina- 
tion.” 

MR. BEALE: If Your Honor please, may I ask your 
induigence in looking at those reports, 13-A to F? If 
your Honor will look at the lower portion of each of 

them, 13-C to F, you will see the marks which 
454 are made by the machine. It is a machine opera- 

tion. I eall your attention to those little marks 
which appear down in the lines opposite the figures “75” 
and “50.” 

THE COURT: Yes 

MR. BEALE: Those are machine made. Now, I call 
Your Honor’s attention to the fact that this paper is 
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ruled in a certain way, and it is, as the witness said 
yesterday, calibrated. It is of the proper size to put on 
the machine; just as we put certain types of documents 
in a machine of specific size and have them worked on. 
And -when so used, as the witness testified, the machine 
makes the marks. That is not a matter of judgment or 
anything else. And it is intrinsically reliable. 

THE COURT: There isn’t any way to check their 
reliability that I know of. 

MR. BEALE: The witness testified clearly, and he 
was not cross examined or impeached on that testimony, 


that this is a permanent record that can be evaluated at 


any time in the future by anyone skilled in the art. I 
put that question to him expressly; and his answer was, 
yes. 

He testified it was made in accordance with the stand- 
ard procedure of the ASTM; and that is the American 
Society of Testing Materials. And if Your Honor wishes 

just to further go into it with evidence, we can show 
455 you the textbook that describes the test and estab- 
lishes its standard nature 

THE COURT: That isn’t the point. Where are the 
earmarks of reliability? Why isn’t it just as easily said 
that it is a self-serving document as a document kept in 
the regular course of business? 

MR. BEALE: ‘The witness testified that he not only 
was the custodian of these documents, but that he re- 
ceived them; it was his duty to evaluate them on receipt; 
and he did evaluate them. He was not asked whether 
they were unreliable. He was not asked a thing to 
diminish or cast any doubt on their reliability. 

The only question is the question of law: Are they 
admissible, not only under the Shop Book Rule, where 
the mere qualification of custody and made in the regular 
course of business, but are they admissible also as fully 
proved by this witness? 

Certainly authenticated by the witness as far as the 
dates of seeing them and evaluating them. 
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I strongly urge that they are admissible. There is an 
additional factor that as yet we haven’t gotten before the 
Court. 

Excuse me, Your Honor. 

Furthermore, Your Honor, the data obtained from these 

reports, reproduced in an exhibit, Plaintiffs’ Ex- 
456 hibit 9-20, was stipulated—the reproductions of this 

same data was stipulated by Mr. Johnston during 
the proceedings before the Patent Office. Now, in view 
of that stipulation, I cannot see how the reliability of 
these reports can be questioned. 

THE COURT: Did the stipulation relate to this? 

MR BEALE: Relates to the evidence obtained by 
these tests. 

THE COURT: But not these records? 

MR. JOHNSTON: The stipulation did not include 
these records. 

MR. BEALE: It did not include these records. 

MR. JOHNSTON: I have no way of knowing who 
produced these exhibits or under what conditions. 

MR. BEALE: Now, if Your Honor please, at the time 
of offer, and receipt by your Honor of Plaintiffs’ Exhibit 
G.. 

THE COURT: Do you mean 13? 

MR. BEALE: No, no. Upon my offer of Plaintiffs’ 
Exhibit 9-42 and Exhibit 9-20, I read the stipulation; 
and for the sake of refreshing Your Honor’s recollection, 
I will reread the stipulation as to both, because I think 
it has a bearing on the issue of reliability. 

Sd a e * 


458 MR. BEALE: The figures on this, which were 
accepted as being made by tests which are the same 
figures as on this. 
THE COURT: You can rely on the stipulation, of 
course. 
I think the motion must be granted, and the offer of 
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these exhibits denied, except that first part of 13-A. 
459 MR. BEALE: Which is all parts thereof above 
the line commencing with “SC-4-645”? 

THE COURT: I had Mr. Johnston indicate. 

MR. JOHNSTON: That is correct. 

THE COURT: Yes. 

(Whereupon the indicated portion of Plaintiffs’ Ex- 
hibit 13-A was withdrawn from evidence, along with Ex- 
hibits 13-B to F, inclusive.) 

THE COURT: And the evidence relating thereto will 
be stricken. 

* * 6d * 

(Whereupon Mr. Raymond S$. Chisholm propounded 
the questions and Mr. George R. Jones made the an- 
swers:) 

MR. JONES: “In The United States Patent Office 
Before The Board Of Interference Examiners 


Bene ay M. ALLEN 
INTERFERENCE NO. 84,329 
“ORLANDO LEONARD BERTORELLI 


462 “FRANK R. ELMORE 


was thereupon called as a witness on behalf of the Party 
Allen and, being first duly sworn according to law, de- 
poses and says as follows: 


“DIRECT EXAMINATION BY MR. CHISHOLM 


463 “Ql Will you state your name; age; and resi- 
dence? 

“A Frank R. Elmore; age 60; present sa al R.D. 2, 
Medina, Ohio. 
“Q2 What is your educational a ee 
“A The normal grade school and high school educa- 
tion at Middletown, New York, followed by college at 
Union University at Schenectady, New Yor graduated 
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with a degree of Bachelor of Science in chemical engi- 
neering. 
* a ao * 
464 .“Q What has been your experience since you 
graduated from school? 

“A From fourteen to fifteen years with Solvay Proc- 
essing Company at Syracuse, New York, doing plant 
trouble-shooting and plant development and plant operat- 
ing work on organic and inorganic chemical manufacture, 
followed by some twenty years of experience with Pitts- 
burgh Plate Glass 'Company, Columbia Chemical Division, 
and with Columbia Southern Chemical Corporation, dur- 
ing which time I was concerned with plant trouble-shoot- 
ing, pilot plant and full scale plant operational develop- 
ment of chemical manufacturing processes as regarding 
both organic and inorganic products. 


“Q Are you familiar with the term ‘Silene’? 
“A Yes, I am. 
465 “Q What is Silene? 
“A Silene is a finely divided calcium silicate 
reinforcing rubber pigment. 

“Q By whom is Silene manufactured? 

“A By ‘Columbia Southern Chemical Corporation. 

“Q Was it ever manufactured by the Columbia ‘Chem- 
ical ‘Division of the Pittsburgh Plate Glass ‘Company? 

“A It was, the manufacture was initiated before the 
transfer to Columbia Southern. 

“Q Did you have anything to do with the manufacture 
of Silene as commercial pigment? 

“A Yes. 

“Q What did you do? 

“A As soon as the initial research and so-called micro 
pilot scale checking of the proposed product had been 
completed I was in charge of work for the development 
department which led to the installation of the first small 
scale commercial manufacturing operation, and later with 
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the initiation of manufacture in the final production setup. 
“Q When did you first begin working with Silene? 
“A I would place the date as in either 1938 or 739. 


466 “Q What were the duties of the personnel who 
worked for you? 

“A They performed the actual work on any pilot 
plants of smaller scale projects in the department. 

“Q Did they report to you? 

“A They did. 

“Q Did they submit written reports? 

“A In most cases. 


* al s s 


467 “Q Do you know Mr. Edward M. Allen who is 
a party to this interference? 

“A Ido. 

“Q Who is Mr. Allen? 

“A Mr. Allen is a technical man who has been identi- 
fied throughout the pigment working program in this 
organization. 

“Q Did Mr. Allen work for you? 

“A He did. 

“Q Since how long—since when? 

“A Well, the closest I could put that date is about 
38 or 39. 

“Q You mean 1938 or ’39? 

“A Yes, 1938 or 1939. That is recollection, I 
468 might be a year or two off on that. 

“By Mr. Chisholm: Will you mark that as Allen Ex- 
hibit ‘1 for the purposes of identification? 

“(Allen Exhibit Number 1 marked.)” 

MR BEALE: If Your Honor please, that is here 
identified as Plaintiffs’ Exhibit 9-1. 

THE COURT: Yes. 

“Q I hand you a document dated January 31, 1949 
which has been marked Allen Exhibit 1. Will you read 
the document?” 
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MR. CHISHOLM: What actually transpired, Your 
Honor, it was simply handed to him and he looked at 
it in order to enable him to give testimony with respect 
to it. 

THE ‘COURT: Yes; go right ahead. 

MR. (CHISHOLM: There is nothing in the deposition. 

“Q Do you recall discussing the substance of that 
memorandum with Mr. Allen? 

“A Yes, I recall a discussion between myself and 
Allen. 

“Q Do you recall when those discussions were held? 

“A Well, specific days, no. However, I—in 40 I 
can recall the physical setup and the location and 

recall supervision of Allen’s work at that time be- 
469 ing completed, discussions of that type. 

“Q Can you say approximately from that recol- 
lection when you discussed the subject matter disclosed 
in that memorandum with Mr. Allen? 

“A Oh, I would say—I would be willing to make a 
statement that I discussed it with Mr. Allen in the early 
months of 1940. 

“Q Do you think you discussed it with him a short 
time after that memorandum issued? 

“A Well, that was our custom. <Any report of that 
type would have been discussed with Allen before it was 
published. 

“Q When you say, ‘before it was published,’ do you 
mean before January 31, 1940? 

“A I would say this date, January 31, ’40 is, ‘without 
very much doubt, the date on which Allen wrote his 
original draft and the typing of that report would have 
followed the discussion by Allen and myself. By ‘publi- 
cation’ I mean typing of the report and distribution 
through the usual channels. 

“Q Are you the F. R. Elmore to whom this memo- 
randum is addressed? 

ad Yes.” 

470 MR. JOHNSTON: Waive the objection. 
“Q Who do you understand to have been the first 
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to suggest reaction of Silene or calcium silicate with 
carbon dioxide? 

MR. JOHNSTON: Waive that one, too. 

MR. CHISHOLM: The question was stricken. 

“Q Who first suggested the reaction of carbon dioxide 
with Silene to you?” 

MR. JOHNSTON: Waive the objection. 

“A Mr. Allen. 

“Q Is this one of the reports which was submitted to 
you in accordance with the custom to which you have 
testified ? 

“A It is. 

MR. JOHNSTON: Waive the objection. 

“Q Will you state in your own ‘words the subject mat- 
ter of the memorandum?” 

MR. JOHNSTON: Waive the objection. 

“Q Where did this memorandum come from? 

“A This came from the files of the development de- 
partment. 

“By Mr. Chisholm: 1 offer the memorandum which is 
Allen Exhibit 1 in evidence and—” 

MR. JOHNSTON: “Objection is taken to this 
471 offer on the ground that the memorandum has not 
been adequately proved as having any connection 

with the issues and is irrelevant and incompetent.” 

THE COURT: Does that require a ruling? 

MR. JONES: Your Honor, there is further discus- 
sion had here with respect to the document. 

MR. JOHNSTON: That was in the record. I think 
under the circumstances, what I contemplated there was 
the lack of enough connection or corroboration of the 
document at that stage. When we get to Mr. Allen’s 
testimony, I probably will drop this objection; but up to 
that time, I probably should hold to it. 

THE COURT: The objection will be overruled. You 


may answer. 
* & = a 
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473 “Q I hand you a document which has been 
marked Allen’s Exhibit Number 2. Can you iden- 
tify this document? 

‘¢ Yes. This is a progress report by E. M. Allen for 
October, 1941. 

“Q What was Mr. Allen expected to report in his 
monthly reports?” 

MR. JOHNSTON: Waive the objection. 

“Q What did Mr. Allen report in his monthly reports 
to you? 

“A He summarized the work done in the month cov- 
ered by his report in the products ‘which he had worked 
on. 
“Q Is this one of the reports in which he supplied 
such a summary? . 

“A Avie” 

MR. JOHNSTON: Waive the objection. 

“Q Are you the F. R. Elmore to whom this report is 
directed? 

“A Yes. 

“Q Was it received in accordance with the custom 
to which you have testified? 

“A It was.” 

MR. JOHNSTON: Waive the objection. 

“By Mr. Chisholm: I offer the document which has 

been marked Allen Exhibit 2 in evidence.” 
474 MR. JOHNSTON: Waive that objection. 
MR. BEALE: May it be understood that Plain- 
tiffs’ Exhibit 9-2 is received in evidence, Your Honor? 
THE COURT: Yes. 
(Whereupon Plaintiffs’ Exhibit No. 9-2 was received in 


evidence. ) 
s eo s & 


“Q I hand you a document which has been marked as 
Allen Exhibit 3. Can you identify that document? 

“A Yes. This is a further progress report by Allen 
for November, 1941. 
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Was this report made to you? 
It was. 
Where has the report ‘been since it was prepared? 
It has been in the development department files. 
Referring to the description on page 4 of the 
bottom of the page, under the heading, ‘Silene,’ to what 
does that refer?” 
MR. JOHNSTON: Waive the objection. 
“Q Will you answer the question? 
“A This refers to work done by Allen in modifying 
pH valuations with various acidity agents of Silene. 
475 “Q Did persons other than Allen know of the 
terms Silene A-l and Silene B-1 at the time that 
report was made?” 
MR. JOHNSTON: Waive the objection. 
“Q Who was aware of the subject matter generally 
disclosed under the heading ‘Silene’?” 
MR. JOHNSTON: Waive the objection. 
“Q Answer the question. 
“Q You want it answered? 
“Q Yes. Answer it. 
“A HE. M. Allen and other personnel of the develop- 
ment department—J. L. Reynolds, A. R. Nasrullah. 
“Q At the time that memorandum was written did you 
know what Silene A-1 and Silene B-1 were? 
“A Yes, I did. 
“Q What were they? 
“A Beg pardon? 
“Q What were they? 
“A They were Silene treated for modification of pH 
with various acid radicals. 
“Q What was Silene A-1? 
“A Silene A-1 was Silene treated for lowering of pH 
with alum. 
“Q To what extent'was the pH lowered with alum? 
476 “A From memory I believe between 7 and 8.” 
MR. JOHNSTON: Waive the objection. 
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“Q What was Silene B-1? 

“A Silene B-1 was Silene treated with sulphuric acid. 

“Q In Allen Exhibit Number 2 there is a reference to 
Mr. Waldo. Who was Mr. Waldo? 

“A That was Mr. Frank Waldo, an employee of this 
company who at that time was a member of the technical 
service force, Columbia Chemical Division of Pittsburgh 
Plate Glass. 

“Q What were his duties, do you know? 

“A Yes. His duties were to first service various of 
our products as regards customer complaints and prob- 
lems, also to make contacts leading to development of 
new markets and uses for existing products. 

“By Mr. Chisholm: I offer Allen Exhibit Number 3 
in evidence on behalf of Allen.” 


478 “Q I hand you a document which has been 
marked as Allen’s Exhibit Number 4. Can you 
identify this document? 

“A Yes. This is a further progress report by Allen 
for January, 1942. 

“Q Was that report made to you in accordance ‘with 
the custom to which you have testified? 

“A It was. 

“Q Where has the report been? 

“A In the files of the development department. 

“Q Are you the F. R. Elmore to whom this 
479 report was made? 
“A Tam. 

“By Mr. Chisholm: I offer the document which is 
Allen’s Exhibit No. 4, which is identified by the witness 
in evidence on behalf of Allen.” 

MR. JOHNSTON: Waive the objection. 

MR. BEALE: I offer the same document as Plaintiffs’ 
Exhibit 9-4 

THE COURT: Plaintiffs’ Exhibit 94 is received. 

MR. BEALE: Thank you, Your Honor. 
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(Whereupon Plaintiffs’ Exhibit 9-4 was received in 
evidence. ) 

480 “By Mr. Chisholm: Will you mark this Allen 
Exhibit 5? 
“Q I hand you document which has been marked 
Allen Exhibit Number 5. Can you identify this docu- 
ment? 
“A Yes. This is a report by E. M. Allen in October, 
1941 reporting on work which he had done in treating 
Silene with sulphuric acid in response to request made 
by Mr. Waldo of the technical service department. 
“Q Do you recall reading that report? 
“A There is no question but that I read it. If you 
want a specific recollection of reading this individual 
report, no—no. Knowing my custom I am certain that 
I read it. 
“Q From your custom can you state approximately 
the time that you read it?” 
MR. JOHNSTON: I will waive the objection. 
MR. CHISHOLM: The question was withdrawn. 
“Q Do you recall discussing the subject matter of this 
memorandum with Mr. Allen? 
“A Yes, I recall discussing the memorandum with 
both Mr. Allen and Mr. Waldo. 
“Q When? 
“A I would say within—I would say within the 
481 ensuing two months. Several discussions were 
held within the ensuing two months after the date 

of that report. 

“Q Where were these reports made to you? —lI 
mean, in what town? 

“A In Barberton. 

“Q That is Barberton, Ohio? 

“A Barberton, Ohio, yes. 

“By Mr. Chisholm: I offer Allen’s Exhibit Number 5 
in evidence on behalf of Allen.” 

MR. JOHNSTON: Waive the objection. 
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MR. BEALE: I offer the same document as Plain- 
tiffs’ Exhibit 9-5. 

THE COURT: Plaintiffs’ 9-5 is received. 

(Whereupon Plaintiffs’ Exhibit 9-5 was received in evi- 
dence. ) 

Ld ® e we 
482 THE COURT: Mr. Johnston, suppose you come 
around and read what you want of your cross ex- 
amination. 

(Whereupon Mr. Johnston read the questions.) 

“Q I would like to ask Mr. Elmore if he can testify 
positively that he personally saw this paper marked 
Allen’s Exhibit 5 at about the time of the date that is 
indicated on it? 

“A You are asking me for a recollection of a specific 
instance? 

“Q Yes. 

“A Some eleven years ago. 

“Q Well, I realize— 

“A I ean testify to you that is my custom, I can 
testify to you that knowing as I did the administration 
of the department at that time that went through the 
normal channels. I can also remember discussing the 
basis of the subject matter with the two individuals, 
Allen and Waldo, before mentioned. And I can testify 
according to the custom and organizational procedure of 
the development department I would have read that re- 
port. Obviously if you ask anybody to testify to a 
specific instance eleven years ago—if he says yes it 
would be stretching the truth. 

“Q I realize the difficulty of the circumstances 
483 and that you of positive recollection do not recall. 

“A I wouldn’t be able to recall that. —Spe- 
cifically I wouldn’t be able to recall a—the specific in- 
stance of reading that report. 

“Q <And is the same thing true of the reports or 
papers on Exhibits 1, 2,3 and 4? 
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“A The same answer would apply. I am depending 
on my knowledge of the administration of the depart- 
ment rather than specific recollection of instances which 
I obviously cannot recall at this time. 

“Q Do you never put your initials or some identify- 
ing designation on documents which you have studied? 

“A That was not the custom on the normal reports, 
that was not the custom at that time on a normal report 
in the department. 

“Q Do you have such a custom at the present time? 

“A At the present time—it has been initialled in the 
last two years. 

“Q So that as of the period prior to the last two years 
there is no systematic way of indicating that a par- 
ticular memorandum or document was actually read and 
noted by yourself, is that correct? 

“A You will find that to be the case, yes, in all except 

possibly very special cases. 
484 “Q Did I understand correctly that you said be- 
fore that even persons ‘whose names appeared as 
having rendered such reports didn’t have their signatures 
on them? 

“A Having written? 

“Q Having rendered. 

“A That was not the custom in the final typewritten 
report. 

“Q And how many men, roughly, have worked under 
your supervision or in your department in connection 
with the development work you have mentioned? 

“A Specifically or pigment? 

“Q Well, all of the types of work that you have super- 
vision over. 

“A Oh, that has varied from twenty to eighty men. 

“Q And do all of those men report to you on the 
progress of their work? 

“A At the time of these reports the answer to that 
would be yes. At the present time, no. 
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“Q Now, as of the date in the early forties how many 
reports, roughly, ‘would you receive in any one day or 
week? 

“A In any one day or week—well, at that time there 
were about sixteen to eighteen technical men who would 
write a progress report each month and I would estimate 

that during the month there might be five or six 
485 reports other than the progress reports written. 


489 MR. JONES: “EDWARD M. ALLEN 

was thereupon called as a witness on behalf of him- 
self and, being first duly sworn according to law, deposes 
and says as follows: 

“DIRECT EXAMINATION BY MR. CHISHOLM 

“Qi Will you state your name; age and residence? 

“A Edward M. Allen; 51, I live at Route 1, Wads- 
worth. 

“Q2 Are you the Edward M. Allen who is a party to 
this interference? 

“A Yes. 

“Q3 What is your education? 

“A I had a Bachelor of Science in Chemical Engi- 
neering from Ohio Northern University and I had some 
graduate training in colloid chemistry at the Massachu- 
setts Institute of Technology. 

“Q4 When did you receive your Bachelor degree? 

“A 1926. 

“Q5 What has been your experience since you gradu- 
ated? 

“A Upon leaving college I first came to the Columbia 
Chemical Division of the Pittsburgh Plate Glass Com- 

pany and first worked in the analytical laboratory 
490 about two years and then I was transferred to 

research laboratory, then to the development and 
experimental laboratory. 

“Q6 | What scientific fields have you worked in? 

“A The majority of the work for the past twenty 
years has been consumed with pigment production. 
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“Q7 Have you been interested in pigment production 
for any specific field? | 
“A The end uses have been primarily for rubber com- 
pounding although that was applied to other trades. 
“Q8 What is your present position? 
“A I am assistant director of development entirely 
in charge of pigment development work. 
“Q9 How long have you had that eee 
“A About twelve years. 
“Q10 Since 1940, then? 
“A Yes. 
“Q11 Who is your immediate supervisor? 
“A F. R. Elmore. 
“Q12 During the course of your !work ukder Mr. El- 
more did you ever have occasion to write reports to him? 
“A Yes. We would write periodical monthly reports 
and occasionally special reports covering the 
491 progress of the work. | 
“Q13 What was your custom in preparing re- 
ports of this character? 
“A Well, I would write a report in longhand at the 
end of each month covering the work done in the month 
previous. This report would be turned over to the 
stenographer who would type it and would be distributed. 
“Q1i4 What did the stenographer put on the reports 
to which you have referred? 
“A She would type the date, the date she would type it. 
“Q15 Was your custom the same with special reports? 
“A Yes. 
“Q16 Are you acquainted with the term, ‘Silene’? 
“A Yes. - 
“Q17 What has been your experience with Silene?— 
that is, will you trace the general course of|/ your experi- 
ence from the first time you heard of Silene? 
“A Silene was first produced on an experimental 
basis in the research laboratory and then| it was—the 
method of producing it was described to me in 1939 and 
we installed a pilot plant for pilot scale production of 
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the material and that has gradually been increased 

492 until we have it to our present scale of operation. 

“Q18 For about how long has Pittsburgh manu- 
factured Silene for sale? 

“A Since 1939—early ’40, the earliest pilot plant work 
was done. 

“Q19 What did you say Silene is? 

“A Silene is a hydrated calcium silicate white powder 
of extremely fine particle size. 

“Q20 Here is an exhibit which is in evidence, Allen 
Exhibit Number 1. Can you identify that exhibt? 

“A This is a report I wrote in early 1940 describing 
certain ideas that we had involving the treatment of 
Silene for modifying its properties. I wrote this to Mr. 
Elmore in January, 1940.” 


493 “Q21 Do you know whether there was any work 
performed in carrying out the process of gassing 


calcium silicate slurry with carbon dioxide as you have 
described in this memorandum?” 

THE COURT: Read that question again, will you 
please. 

“Q21 Do you know whether there was any ‘work 
performed in carrying out the process of gassing calcium 
silicate slurry with carbon dioxide as you have described 
in this memorandum?” 

“By Mr. Johnston: Objected to as calling for a con- 
clusion. 

“By Mr. Chisholm: I will rephrase the question. 

“Q What work are you aware of that took place deal- 
ing with the gassing of calcium silicate slurry with car- 
bon dioxide? 

“A We did quite a lot of work in the development 
lab using carbon dioxide to neutralize the alkalinity. 

“Q Did you submit to Mr. Elmore any reports in 
which this work was described? 

“A Yes, the one before me. 
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“By Mr. Chisholm: Let the record show that the :wit- 
ness is referring to Allen Exhibit 1. 
494. “Q Did you submit any other reports describ- 
ing work of this character? 
“A All the work that was carried on was reported in 
the monthly reports. 


“Q There is a statement in the second paragraph and 
I will quote it. ‘Gassing a slurry with carbon dioxide 
changes the nature of the product considerably and also 
lowers the alkalinity which gives us a mixture of calcium 
carbonate and silicic acid.’ What was the basis for that 
statement? 

“A That experiment was performed in # glass gradu- 
ate containing Silene slurry and bubbling carbon dioxide 
gas through it. 

“Q Who performed it? 

“A I did that myself. 

“Q I hand you Allen Exhibit Number 2. Can you 
identify that exhibit? 

“A This is a report—monthly progress report I wrote 

to my superior covering work done during the 
495 month of October, 1941. 
“Q When did you prepare that report? 

“A November 4, 1941. 

“Q Is that one of the reports which was prepared in 
accordance with the custom to which you have testified? 

“A Yes. 

“Q Does the report refer to work which you, your- 
self did?—examine it. 

“A (Witness does so.) We had a number of assistants 
who helped in most all of the work. This work was 
either done by them and witnessed by me or done by 
myself. | 

“Q Who were some of those assistants? | 

“A Mr. Reynolds. 

“Q Is that Mr. James Leown Reynolds? | 








“A Yes. 
“Q Who else? 
“A Mr. Holohan, Mr. Nasrallah. 


“Q I hand you Allen Exhibit Number 3 which 
496 is now in evidence. Can you identify that exhibit? 

“A This is a report I wrote to Mr. Elmore 
covering work done during the period of November, 1941, 
a monthly progress report. 

“Q Is this another report which was prepared in ac- 
cordance with the custom to which you have testified? 

“A Yes. 

“Q Referring to the codes which are set up under the 
heading, ‘Silene’ which are ‘Silene A-1,’ ‘Silene b-l’ and 
‘Silene P-1’ who established those codes? 

“A We identified the various Silenes in which the 
alkalinity was modified and attached those names our- 
selves. 

“Q Do you know whether there were any other per- 
sonnel other than yourself and Mr. Elmore who were 
aware of the significance of the name Silene A-1 and 
Silene B-1? 

“A Mr. Waldo was following this work very closely 
and was familiar with the preparation and identification 
of samples. 

“Q Anybody else? 

“A The other operators or the personnel working on 

the projects. 
“Q Do you refer to personnel you have previ- 
ously mentioned including Mr. Reynolds? 
Yes. 
And Mr. Holohan? 
Yes. 
Who prepared this report?—did you? 
Yes. 
I would like to ask one question with respect to 
Exhibit Number 1. I call attention to the fact 
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that it is a carbon copy. Did I ask you to search for 
the ribbon copy? 

“A ‘You did. We made a search of our files and we 
were not able to find or locate the ribbon or original 
copy. 

“Q There is a signature at the end of the report. 
Whose signature is it? 

“A That is my signature. 

“Q I hand you Allen Exhibit Number 4 which is in 
evidence. Can you identify that document? 

“A This is a monthly progress report I wrote to Mr. 
Elmore covering work during the month of January, 1942. 

“Q That appears to be a mixture in the sense that 
the first page is a carbon copy and the second page is a 

ribbon copy. Have you searched for the ribbon 
498 copy of that paper? 
“A I have, but not able to locate it. 

“Q Is this another report which was prepared in ac- 
cordance to the custom to which you have testified? 

“A Yes. 

“Q Do the reports reflect work which was performed 
either by you or on your behalf? 

“A They do 

“Q Did you do very much of this work? 

“A <A fair amount, quite a lot. I was at least thor- 
oughly familiar with everything that was done. 

“Q I mean, did you actually do some of the work 
with your hands? 

“A Yes. What I mean the hand work that I was not 
doing myself I was closely watching. 

“Q Then did you prepare some Silene B-l at any 
time? 

“A Yes. 

“Q Did you prepare it during the period to which the 
reports Allen Exhibit Numbers 2, 3 and 4 refer? 

“A Yes. 

“B Did you make any cost estimates respecting the 
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reaction—respecting processes involving reaction 
499 of sulphuric acid with calcium silicate? 
“A Yes. 

“Q I hand you Allen Exhibit 5. What is that? 

“A Those are cost figures I prepared determining 
how this treatment would affect the cost and the selling 
price of the treated product. 

“Q When was that report prepared? 

“A 10/20/1941. 

“Q That means October 20, 1941? 

“A Yes, October 20th. 

“Q Who was Mr. Kissling, Mr. Lehr Kissling? 

“A He was one of the engineers in our department 
that was carrying on Silene treatment under my super- 
vision. 

“Q Did Mr. Kissling make any reports to you? 

“A Yes. 

“Q What kind of reports? 

“A Monthly progress reports covering the work done 
the month previous to the time the report was prepared. 

“Q I hand you Allen Exhibit Number 8. Do you 
know what that is? 

“A That is Mr. Kissling’s progress report covering 
work done in December, 1942 directed to me.” 


500 “Q Do you have any recollection of receiving 
that report? 

“A Well, I normally look over all reports that are 
turned in. This particular report, I have no past mem- 
Ory. 
“Q I hand you Allen Exhibit Number 9; what is that? 

“A That is the—Mr. Kissling’s report for the month 
of February, 1943. 

“Q Do you know of your own knowledge that Mr. 
Kissling actually submitted to you monthly reports each 
month? 

“A Yes. 


207 A 


“Q And is Allen Exhibit Number 9 one of those 
SOL = reports? 
“A Yes. 
“Q @ hand you Allen Exhibit Number 10. What is 
that? 
“A That is Mr. Kissling’s monthly is report for 
March, 1943, submitted to me. 
~~ J hand you Allen Exhibit Number uu. Can you 
tell me what that is? 
“A Mr. Kissling’s progress report for the month of 
June, 1943. 
“Q And I hand you Allen Exhibit icadhies 12— 
“A That is Mr. Kissling’s progress report for the 
month of September, 1943. 
“Q You are referring to Allen Exhibit Number 12? 
“A Yes. | 
“Q What is Allen Exhibit Number 13? 
“A Mr. Kissling’s progress report for the month of 
October, 1943 
“Q Did you regularly review the reports of Mr. 
Kissling? 
“A Yes. | 
“Q Do you know where the monthly reports of Mr. 
Kissling, which you have just identified, have been? 
502 “A Those have been in the files of the devel- 
opment department. 
“Q Do you have any recollection of discussion of the 
work reported by Mr. Kissling in his ir hla reports 
with Mr. Kissling? 
“A I am not sure I recognize the first part of your 
question. 
“Q Well, how often did you talk this subject matter 
over with Mr. Kissling? 
“A Oh—we always had frequent discussions, perhaps 
daily discussions relative to the work that was under 
way. 
“Q You supervised him closely, then? 
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“A Yes. 

“Q Did Mr. James Leown Reynolds ever work for 
you? 

“A Yes. 

“Q What did he do? 

“A He carried on preparations for a number of sam- 
ples, he also made analyses of other preparations. 

“Q Mr. Reynolds has testified that he performed some 
work dealing with dilute precipitation of Silene. Do you 
know what the general character of that work was? 

“A Yes. 
503 “Q Will you tell me? 
“A Do you want a description? 

“Q Yes, describe it. 

“A The dilute precipitation work was done by 5 grams 
per liter of calcium chloride solution reacting that with 
sodium silicate containing 5 grams per liter of silica. 
Those two solutions were brought together with vigorous 
agitation during which time calcium silicate was precip- 
itated. 

“Q Who told Mr. Reynolds to perform those experi- 
ments? 

“A I did. 

“Q Did you tell him to react any of them with carbon 
dioxide? 

“A Yes. 

“Q Why? 

“A Because the material precipitated as such after. 
washing and drying was quite hard and glassy-like. 

“Q What material do you— 

“A The dilute precipitated calcium silicate. 

“Q So what was your object in using carbon dioxide? 

“A To maintain the material in the unagglomerated 

form and have a product that could be easily dis- 
504 persed in rubber. 
“Q I hand you Allen Exhibit Number 19. Can 
you identify that? 
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“A This is Mr. Reynolds’ progress report covering 
work done during April, 1945. 

“Q During the period that Mr. Reynolds performed 
the work described in Allen Exhibit Number 19, did you 
supervise him closely? 

“A Yes. 

“Q Can you tell me why butanol was used in the run 
number one, and run number two appearing on page 1 of 
Allen Exhibit Number 19? 

“A That was for the purpose of obtaining the mate- 
rial in a dry form unagglomerated. 

“Q That was another expedient, then, for obtaining 
unagglomerated material? 

“A Yes. 

“Q I hand you Allen Exhibit Number 22. What is 
that? 

“A Mr. Reynolds’ progress report for work done dur- 
ing October, 1945. 

“Q I hand you Allen Exhibit Number 23. Can you 
tell me what that is? 

“A Mr. Reynolds’ progress report for November, 

1945. 
505 “Q To whom? 
“A Directed to me. 

“Q And I hand you Exhibit Number 20. What is 
that? 

“A Mr. Reynolds’ progress report for May, 1945, di- 
rected to me. 

“Q And TI hand you Allen Exhibit Number 21. Can 
you tell me what that is? 

“A Mr. Reynolds’ progress report for August, 1945. 

“Q Referring to the reports of Mr. Reynolds which 
were submitted to you, did Mr. Reynolds have a regular 
custom in sending reports to you? 

“A He would write monthly progress reports to me 
covering work done in the month prior to the time he 
wrote the report. 

“Q Did you regularly read those reports? 
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Ch 6s 

“Q Are you able to state how soon after you received 
them that you read them? 

“A Quite promptly. 

“Q When would you normally receive them? 

“A They were sent to me immediately. 

“Q Well, there are dates on the reports. With re- 

spect to the dates, when did you regularly receive 
506 them? 

“A Normally on the date they ‘were typed. On 
occasion there might be‘a day or two before I would read 
it. 

“Q Did you ever witness any of the experiments which 
Mr. Reynolds described in his monthly reports? 

“A Yes. 

“Q Did you witness many of such experiments or only 
a few? 

“A As a matter of fact, most of them. 

“By Mr. Chisholm: Mark this. 

“(Allen Exhibit Number 40 was marked.) 

“Q I hand you Allen Exhibit Number 40. Do you 
know what that exhibit is? 

“A This is a report I wrote, November 6, 1941, to 
Mr. Chisholm dealing with the various modifications that 
can be made of Silene by treating with various reagents. 

“Q What type of reagent? 

“A Carbon dioxide, sulphuric acid, aluminum sulfate, 
magnesium chloride. 

“Q What was the occasion for sending a report of 
this character to me? 

“A This was prepared after laboratory tests had 

established the possible treatments which could be 
507 made on Silene which modified the alkalinity. This 

was submitted as a disclosure for the purpose of 
patent applications. 

“By Mr. Chisholm: I offer the exhibit which is Allen 
Exhibit Number 40 in evidence on behalf of Allen. 

“By Mr. Johnston: For what purpose? 
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“By Mr. Chisholm: To establish communications of 
the subject matter to the patent department. 

“By Mr. Johnston: Are you offering it in evidence on 
anything more than conception? 

“By Mr. Chisholm: Nothing more than conception, no. 

MR JOHNSTON: I waive the objection. 

“By Mr. Johnston: I will stipulate at the request of 
counsel that the signature appearing on the bottom of 
page 2 of Exhibit 40 is the signature of Mr. Raymond 
S. ‘Chisholm and that the date there indicated, namely 
November 7, 1941, is the date on which he affixed his sig- 
nature to the statement. 


“By Mr. Johnston: And that Mr. Chisholm, if he 
appeared as a witness, would testify he read and 
508 understood the exhibit. 
“Q I hand you Allen Exhibit Number 34. In 
whose handwriting is that exhibit? 

“A That is my handwriting. 

“Q Do you recall the occasion of writing that memo- 
randuzn? 

“A That was perhaps written in discussing this work 
with Mr. Waldo. 

“Q You have testified that you supervised the work 
of Mr. Kissling and Mr. Reynolds, that you witnessed 
some experiments. Where did this work take place? 

“A In the development laboratory. 

“Q In what town? 

“A Barberton, Ohio. 

“By Mr. Chisholm: I don’t have anything more. 

“CROSS EXAMINATION BY MR. JOHNSTON 

“Q Mr. Allen, would you please look back at Exhibit 
1? 

“A (Witness does so.) 

“Q And particularly at the sentence in the middle of 
the second paragraph having to do with, as I take it, a 
statement of a supposed effect of gassing a slurry. I 
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believe you said that was ‘based upon some operations of 
having bubbled carbon dioxide through a container 
509 holding that Silene slurry. Is that right? 
“A Which part of the report are you referring 
to? 

“Q The sentence in the middle of the second para- 
graph on page 1. 

“A Yes. What was your question now? 

“By Mr. Johnston: Will you read it? 

“(The reporter does so.) 

“A Yes, that’s right. 

“Q Now, in that operation on which you based the 
statement what did you do, in detail? 

“A I had a glass graduate cylinder filled with Silene 
slurry, I had a cylinder of carbon dioxide, and by means 
of a rubber tube attached to the cylinder bubbled carbon 
dioxide gas through the slurry. 

“Q Did you analyze the slurry before you passed 
through the gas? 

“A No. 

“Q Did you measure the quantity of gas you passed 
through? 

“A No. 

“Q Did you measure the material resulting from pass- 
ing the gas through? 

“A Measured the alkalinity by optical indicators. 
510 “Q Did you analyze the chemical composition 
of the material? 

“A No. 

“Q Then is it correct to state the sentence above re- 
ferred to reports an assumption of the results of the 
treatment? 

“A I believe that would be a statement of fact rather 
than assumption. 

“Q Well, the statement of fact was, however, not sup- 
ported by the work you did by the bubbling of gas 
through a material as you have just described, was it? 
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“A In this particular instance. In subsequent work 
it has been established that the calcium is completely 
carbonated. 

“By Mr. Johnston: I move to strike the last part of 
the answer, referring to subsequent work as not respon- 
sive and irrelevant. 

THE COURT: Was there an answer taken? 

MR. JOHNSTON: There was no action on that on 
the record, Your Honor. 

THE COURT: Very well, then I suppose no ruling 
is necessary. 

MR. JOHNSTON: Well, he had answered it previ- 

ously. There was a motion to strike the last part 
d11 of the answer which referred to subsequent work 

on the ground that it was not responsive and ir- 
relevant. Of course, there has been no ruling on that 
motion. 

THE COURT: Yes. 

MR. BEALE: I would like to acquaint The Court 
with the practice of the Patent Office on these deposition 
matters and these motions to strike. I think Mr. Johnston 
will bear me out on this. 

In taking depositions, the objections are noted and 
from time to time there will be a motion to strike. The 
Patent Office puts the responsibility on the moving party 
to expressly press that motion at final hearing. If an 
express ruling is desired on it, in the absence of pressing 
the motion, either in brief or by a formal statement of 
final hearing, it is considered as a mere advisory to the 
Board as to the attitude of the moving party. It does 
not get a ruling. 

Now, isn’t that your understanding, Mr. Johnston? 

MR. JOHNSTON: No, sir. 

Your Honor, I would like to have a ruling on that par- 
ticular motion, if I may. It seems to me he is offering 
this as evidence here in court. 

THE COURT: The motion is sustained. 
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513 “Q This sentence says, ‘Which gives us a mix- 
ture of calcium carbonate and silicic acid’ Now, 
had you at that time made any test to prove or demon- 
strate that the result of such an operation was to pro- 
duce, ‘a mixture of calcium carbonate and silicic acid’? 
“A For ten years previous I had prepared calcium 
carbonate by gassing with ‘CO., calcium ions in solution. 
“Q Well, isn’t it a fact that you merely assumed 
that this would be the result of the operation as de- 
scribed, based upon general experience with other oper- 
ations? 

“A Yes. 

“Q And you had no particular experience with this 
particular operation to prove that as to that operation 
this result existed? 

“A That’s right. 

“Q Now, will you look at Exhibit 5? 

“A (Witness does so.) 

514 “Q Where there appears certain formulae 

stated as being formulae upon which you based cal- 
culations, are those formulae as there given based upon 
your general knowledge of chemistry or upon having 
actually made analyses of the particular action involved 
which proved that the formulae there shown were the 
formulae applying to that reaction? 

“A These were not based on actual analyses. 

“Q Again this was your assumption of what would 
be perhaps a fair relationship in the reaction, is that 
correct? 

“A Yes. 

“Q Now, you are the Edward M. Allen ‘who is the 
applicant of—in one of the applications involved in the 
present interference which was filed on August 27, 1947, 
is that correct? 

om “Tes 

“Q Prior to the filing of this application did you ren- 
der a report to patent counsel relative to the subject mat- 
ter of this application? 
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“A Yes. 

“Q Other than the report which has been produced 
here as Exhibit 40? 

“A Not that I recall. 


515 “Q Did you have discussion with patent coun- 
sel shortly prior to the filing of the application 
involved in this interference relative to the filing of such 
application? 
“A I couldn’t say definitely, it is possible I did. 


* * * @ 
“Q What was the occasion that led you to the filing 
of the application? 


516 “A I believe the application was drafted by the 
Patent Department and filed. 
“Q Is that to say that you personally had nothing to 
do with the initiation of the filing of it? 


“A I believe that is true. 

“Q To such an extent as that application involves the 
subject matter common to subject matter of the exhibits 
which you have here identified, how do you account for 
the many years of delay in the filing of the application? 

“By Mr. Chisholm: I object to that question on the 
ground there is no indication here the witness has any 
ability to account for such delay. 

“By Mr. Johnston: I think it is up to the witness to 
so tesitfy, Mr. Chisholm. 

“A Shall I answer? 
517 MR. BEALE: We ask for a ruling on that 
objection. 

THE COURT: The objection is overruled, you may 
answer. 

“By Mr. Chisholm: Go ahead and answer, yes. 

I am perfectly willing you answer any of these ques- 
tions so I direct the witness to answer. 

“A I prepared the disclosure and from that point on 
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left it up to the Patent Department to file—to make ap- 
plication for patent. 

“Q . Well, insofar as—by the ‘disclosure’ do you mean 
the paper identified as Allen Exhibit 40? 

“A Yes. 

“Q Did you continue the work on the subject matter 
referred to in Exhibit 40 beyond 1941? 

“A That work has been continued more or less ever 
since. 

“Q By ‘that work’ do you include the treatment of 
what you call Silene slurry with carbon dioxide? 

“A Yes. 

“Q That, you say, has been continued? 

“A It has been active. At times more activity on it 
than other times. It is not a dead issue. 

“Q Has a commercial production ever been worked 
out on that program? 

“A Referring to just one particular treatment 
018 = now? 

“Q Well, let’s talk about that specifically now 
and then perhaps about others. 

“A The carbonation? 

“Q Yes. 

“A It is possible we may have a product to offer in 
the near future. 

“Q Then the answer to my question is no, it has not 
been put into commercial production? 

“A Yes, that would be true, yes. 

“Q Has any of the work that you did on the treat- 
ment of Silene slurries with sulphuric acid resulted in 
commercial production? 

“A JI guess not. 

“Q Does the same answer apply with respect to the 
treatment of Silene slurry with alum or aluminum sul- 
fate? 

“A When you talk about commercial treatments or 
commercial products, does that apply to samples of small 
shipments that have been made for evaluation? 
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“Q I would regard that as merely experimental my- 
self. What would be your opinion? 

“A Well, I was wondering whether if a ton or two of 

material goes out for evaluation if that would be 
519 termed the first step in commercial operation. 
“Q Well, is it in your opinion a commercial 
production—such a thing? 

“By Mr. Chisholm: That is really a difficult question 
to ask a non-legal witness. I don’t mind his answering 
it but— 

“A I would assume not. 

“Q When you said you had continued to work on this 
general program since the time of these exhibits, is that 
to say that samples have been continued to be produced 
for experimental evaluation? 

“A. Zee. 

“Q In 1944, let us say? 

“A I wouldn’t swear to 1944 particularly but there 
have been s:mples made more recently [than that, of 
course. 

“Q Has that been done to any extent beyond what is 
indicated in the exhibits that you have identified? 

“A There are cases in there referring to jobs as large 
as 700 pounds. I would say our more current work does 
not involve anything larger than that. 

“Q Well, what I would like really to have you tell me 
is whether you, in the past period, performed operations 
on this subject. | 

“A Yes. 
520 “Q Beyond the scope of those indicated by the 
exhibits which you have identified? 

“A ‘Yes. 

“Q You have? | 

“A Yes—well, now, I won’t say beyond|700 but what- 
ever—in that category. What I mean to imply, we are 
not in two or three or four-ton-a-day production or two 
or three or four-ton experimental stage. 
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“Q You are not in that stage? 

“A Yes. 

“Q It is still in experimental, is that correct? 

“A Yes. 

a o * s 
521 BY MR. BEALE: 
Q Will you please state your name, age, and 

residence? A Carmin P. Donofrio; age, 39 years; resi- 
dence, Syracuse, New York. 


Q What is your occupation, Mr. Donofrio? A I am 
associate professor of pulp and paper technology at the 
College of Forestry, Syracuse, New York. 

Q How long have you been associated with the Col- 
lege of Forestry at Syracuse? A Since 1943. 

Q Will you state your educational background? A I 
entered, the College of Forestry in 1935 and was grad- 
uated from the same school in 1939. The school was one 

of the few schools that set up a curriculum for 


522 pulp and paper manufacture. The program of 
study was comparable to a chemical engineering 
course, and emphasis in the last year of study was placed 
on pulp and paper manufacture. 
After graduation I stayed on to take some graduate 
courses. 


539 Q In explaining the process of paper making 

in your long answer, Mr. Donofrio, you used the 
expression, “pigments.” Will you explain that with re- 
lation to the art of paper making? A “Pigments” are 
also called “fillers,” and they are incorporated into the 
paper for developing desirable optical properties, for im- 
proving opacity, which was mentioned earlier, and the 
brightness of the sheet, which is associated with the 
whiteness, improving the whiteness of the paper. Of 
course, it is an insoluble product. 
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543 Q Did you ever have occasion during the early 
part of the 1940’s to evaluate any considerable 
quantities of paper for the State of New ‘York? A _ Yes. 
Q Will you explain a little bit about that so as to give 
the Court an idea of the magnitude and the purpose of 
these evaluation tests? A Our position was a referee 
position; and the State of New York had submitted on 
the order of 100 to 150 samples of papers of all descrip- 
tion and quality, which had to be analyzed for fibrous 
composition, strength properties, and optical properties. 
Q Did you participate in evaluation of these samples 
of paper for the State of New York? A _ Yes. 

Q Did you work under the direction of anyone? A 
Under the direction of Professor Libby. 

Q Did there come a time after the year 1940 when 
you heard the expression, “Silene”? A “Yes. 

Q Will you state to the best of your recollection 
544 when and in what circumstances you first heard of 
that expression? A To my best recollection, I 
heard for the first time Silene at about 1940, and in con- 
junction with 'Columbia-Southern for whom we were doing 
some research work that was supervised by Professor 
Libby; and I was engaged by Professor Libby to carry 
out the research work. 

Q Did you have occasion at any time after 1940 to do 
any evaluation work with respect to the use of Silene as 
a pigment or filler in paper? A Yes. 

Q Can you remember about when that evaluation 
work commenced? A My best recollection is about 
1942, because I made a change in my position there as an 
instructor—associated with that particular change. 

Q Now, did you at the outset of this work adopt any 
system of performing the work and recording the results 
of it? A Yes. 

Q What was that system? A The entries of all ex- 
perimental work were introduced in their original form 
and also in conjunction with the computations which were 
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made into a laboratory workbook, and all entries were 
made in duplicates. The copy was usually submitted 

when a phase of investigation was completed, along 
545 with our report. 

Q You said the entries were introduced. Did 
you use that, “introduced,” as synonymous with “re- 
corded”? A I meant recorded. 

Q Do I understand your last answer to mean that you 
made a carbon copy of each recorded entry in the note- 
book? A That is true. 

Q Did you embark on this program of work in con- 
junction with anyone else? A _ “Yes. 

Q Who? A Mr. Louis B. Taylor. Both of us 
worked under the direction of Professor Libby. 

Q Do you know, of your own knowledge, whether or 
not he maintained notebooks in the same manner that 
you have just described? A He maintained a notebook 
of exactly the same type that I did. 

Q With the duplicate copies? A Also with the du- 
plicate copies. 

Q Was this work conducted under the supervision of 
anyone? A Under the supervision of Professor Libby. 

Q Did you have occasion from time to time to 
546 make reports in any form to Professor Libby? A 

Yes. 

Q Will you explain the circumstances and your mode 
of operation in making these reports? A’ The proce- 
dure, as I recall it, was to start out on a phase of in- 
vestigation, after conferring with Professor Libby, or 
with Professor Libby and Columbia-Southern men, and 
during the phase of investigation, Mr. Taylor would re- 
cord his results in his book and I in my book. Then we 
would collaborate at the end of a phase of investigation 
and summarize our reports, our findings, rather, and 
from our summarized findings, the two of us would pre- 
pare a rough draft of a report and submit both the 
rough draft and these carbon copies to Professor Libby. 
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Q The carbon copies of what? A Of our workbook. 

Q These duplicate sheets torn out of the workbook? 
A That is true. 

Q And were they submitted merely by handing the 
written material over to Professor Libby or were they 
submitted in conjunction with verbal conferences? Do 
you recall that? A In most instances, they were sub- 
mitted in conjunction with a verbal conference. 

Q Now, you have talked about embarking on a 

547 program for the evaluation of Silene. Did you 

proceed with that evaluation of Silene after the 
program was initiated? A Yes. 

Q Do you remember any matters which were of such 
significance with regard to the properties of Silene in 
the evaluating work as to have any significance to you? 

A Yes. 

Q Will you state your best recollection of any matter 
of significance of that nature? A One factor which is 
very important in conjunction with paper work is the 
factor of alkalinity or acidity of the filler which is in- 
corporated into the paper; and after our initial experi- 
ments, we found that Silene was an alkaline filler, when 
suspended, of course, in water. 

Q Did that discovery of the alkaline nature of Silene 
have any related effect on the pa.er formulation with 
which you were performing experiments? A Yes, it 
did. 

Q What was that effect? A’ Among the important 
properties which are developed through the incorpora- 
tion of filler in paper is the sizing quality of the finished 
paper. In order to promote good sizing quality, a spe- 
cific amount of alum is required. Because of the alka- 

linity of the Silene, the normal amount of alkaline 
548 in conjunction with Silene did not produce effec- 
tive sizing. 

Q Did you recognize as the result of your work why 
the normal results were not being obtained when Silene 
was used as the pigment? A! [I did. 
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Q What did you recognize? A That the alkalinity 
of Silene had to be adjusted— 

THE COURT: Had to be what? 

THE WITNESS: Adjustments had to be made for 
the alkalinity of the Silene. 

BY MR. BEALE: 

Q And those adjustments related to what? A Well, 
in preparing a formulation, we had to arrive at a definite 
acidity in order to insure these desirable properties we 
were trying to establish; and in conjunction with the 
Silene, it became necessary to add more alum in order 
to achieve this desired acidity in our formulation. 

Q You have used the expression, “alum.” Did you 
know as early as 1940 the chemical nature of the alum? 
A We used paper maker’s alum. 

Q What was that? A It is\ aluminum sulfate with 
18 molecules of water. 

Q As I understand your testimony, when Silene 

549 was used in the formulation, it was observed by 

you that additional amounts of alum were required 

in the formulation? A That is true. That is, addi- 

tional amounts over that which was required by other 
pigments ‘with which we were working. 

Q Yes, yes. An excess of alum was required? A 
That is right. 

_ Q Have you any present recollection of ever having 

undertaken to observe the reaction between alum, or alu- 
minum sulfate, and Silene? A Yes, I have some recol- 
lection of that. 

Q Do you remember the details of that evaluation? 
A In so far as I made an attempt to establish the 
amounts of alum which were required to neutralize Silene. 

Q Do you remember how you went about making this 
evaluation in order to observe the reaction between the 
alum and the Silene? A I used the method which I 
thought was most suitable at the time; and that was a 
potentiometric titration. Im other words, I titrated 
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Silene, the suspension of Silene with paper maker’s alum 
in solution, of course. 

Q Is that potentiometric titration you have just re- 

ferred to the type of measurement which gives fig- 
550 ures known as pH values of the solution? A Yes. 

That becomes one of the ordinates, as it were, in 
the particular experiment. 

Q And is it correct to say simply that in conducting 
the titration, you measured the pH values of the reac- 
tion under consideration? A Yes, throughout the course 
of the titration. 

Q Do you remember, in accordance with your custom, 
whether you ever recorded this titration in your note- 
book? A I recollect that I recorded it. 

Q Do you remember about when you did it? A I 
don’t think so. 

Q Do you remember the amounts of material that you 
determined as added and the related pH values? A I 
can’t recollect those. 

Q I shall ask you first, Mr. Donofrio, if you can rec- 
ognize this notebook? A That is one of my work note- 
books. 

Q Now, I call your attention to Page 82 of the note- 
book and ask if you can identify the handwriting on that 
page? A May I have the page again? 

Q 82. 

THE COURT: 82. 

THE WITNESS: Yes. 
551 BY MR. BEALE: 

Q ‘Can you identify the handwriting on the suc- 
ceeding page, 83? A Yes. 

Q Whose handwriting is it? A That is my hand- 
writing in both cases. 

Q Can you state by examining Pages 82 and 83 when 
the entries were made on those pages? A Well, now 
that I have the notebook, it is August 25, 1942. 

THE COURT: I didn’t understand that answer. 

(Whereupon the answer was read by the reporter.) 
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MR. BEALE: I shall ask that the cover page and 
Pages 82 and 83 of the notebook be marked for identifi- 
cation as Plaintiffs’ Exhibit 28. 

(Whereupon the said document was marked Plaintiffs’ 
Exhibit 28, for identification.) 

BY MR. BEALE: 

Q Can you state on the date which appears on those 
pages of your notebook that you did make those entries 
on Pages 82 and 83? A I made these entries. 

Q At the time that you made those entries, were you 

satisfied as to the correctness of the entries? A 
552 At the time I made them, I was satisfied. 

Q Are you satisfied at the time you made them 
that you were conscious of the correctness of the entries? 
A Yes, I was. 

Q Do you adopt the entries as your past recollection 
of what is recorded thereon? A May I have that again 
please? 

Q Do you adopt the entries as your past recollection 
of what is recorded thereon? A Yes. 

Q And do you adopt it as a correct recording of work 
that you performed and did on those dates? A Yes, I 
do. 

MR. BEALE: I offer the exhibit previously marked 
for identification as Plaintiffs’ Exhibit 28, as Plaintiffs’ 
Exhibit 28. 

MR. JOHNSTON: May I ask the witness a question 
or two, Your Honor? 

THE COURT: Yes. 

MR. JOHNSTON: Did you know the chemical formula 
of the substance which is here— 

THE COURT: A little louder, please. 

MR. JOHNSTON: Did you know the chemical formula 

of the substance which is here referred to as Silene 
553 on this exhibit at the time of the test? 

THE WITNESS: I had made no analysis of 
the material Silene; and I did not know the chemical 
formula of that material. 
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MR. JOHNSTON: Did you do this work represented 
pursuant to any suggestion directly or indirectly from 
Plaintiff Allen in this case? 

THE WITNESS: IT did not know Mr. Allen at the 
time. I had no communication. 

MR. JOHNSTON: This was your own idea; is that 
correct? 

THE WITNESS: This, definitely, was my own idea. 

MR. JOHNSTON: I object to the proposed exhibit, 
Your Honor, on the ground that it is irrelevant to this 
case and immaterial. 

THE COURT: How do you connect that up with the 
Plaintiff Allen? 

MR. BEALE: [I don’t think this witness has to, Your 
Honor. It is mere evidence as to what this ‘witness did, 
his past recollection, and the best evidence of that. It 
is admissible under the rules of evidence on that basis. 
He does not have to connect it up with Allen. 

THE COURT: What branch of your case are you 
trying to prove? 

MR. BEALE: To prove a fact that leads up 

554 to what he then did. He made this discovery as a 
question of fact. The effect of Silene on the con- 
sumption of alum. And then he made this test, himself, 
and recorded in his notebook the results of his work; 
and the recorded results are the best evidence of that. 

THE COURT: Well, what branch of your case are 
you trying to prove? 

MR. BEALE: That he went to work on the Silene 
A-1. Goes to the utility of the Silene A-1. He pro- 
ceeded to evaluate Silene A-1; compared it with this, 
and with other pigments. This is the first facet of that 
comparison. 

THE COURT: I will receive it. It is subject to the 
general reservation that Mr. Johnston may move to strike 
the testimony if the connection is not made. Plaintiffs’ 
Exhibit 28 is received. 
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555 Q Now, Mr. Donofrio, subsequent to the entry 

of the work concerning which you have just testi- 
fied with respect to Plaintiffs’ Exhibit 28, do you remem- 
ber thereafter hearing of the expression “Silene A-1”? 
A: Yes. 

Q Under what circumstances did you first hear of 
that expression? A I heard of that expression in a 
conference with Professor Libby and representatives of 
Columbia-Southern. 

Q Have you any recollection of ever having received 
any material labeled, “Silene A-1,” and thereafter having 
used it? A Yes. 

Q Have you any recollection of ever having ‘you, your- 
self, or in participation with someone else, performed 
any type of analysis on the material? A Yes, I do. 

Q Will you tell me if you remember the nature of 
this experimental or analytical work that you did? A 
The first test that is important in conjunction with any 
filler is to determine how much water it contains; and 
to my recollection, that test was made with the material 

known as Silene A-1. It is important to have that 
556 ~—test in order to determine the retention of filler in 
paper. 

Q Do you remember with any accuracy when you 
made this first test? A You mean as to date? 

Q As to date. A No, I don’t. 

Q I first show you a notebook and ask you if you can 
identify this notebook? A Yes, I can identify that. 

Q J will ask you if you remember having seen this 
notebook during the area of 1942? A Yes. 

Q What is the notebook? A That is my collabora- 
tor’s notebook, Mr. Taylor’s. 

Q Do you recall whether or not you ever had occasion 
to make entries in Mr. Taylor’s notebook? A On a 
number of occasions ‘we exchanged duties, and if— 

THE COURT: No, just answer his question. 

THE WITNESS: Do I remember? Yes, I remember 
that. 
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BY MR. BEALE: 

Q All right. Now, I shall ask you to examine Page 
33 of this notebook and on examination tell me if you 
can identify any or all of the handwriting on that entry? 

A I ean identify the second portion of the hand- 
of = writing as being mine. 

Q Will you examine the page and see if it has 
a date on it? A Yes. Would you like that date? 

Q Yes. A It is September 15, 1942. 

Q Is that date in your handwriting? A No, it is 
not. 

Q Now, can you identify the handwriting or, more 
properly, the lettering on the first two lines at the top 
of that page, other than the printed portion? A That 
is Mr. Taylor’s printing. 

Q Can you remember when, with respect to the date 
which appears on that document, the handwriting entries 
which you identified as yours were made on the page? 
A May I have that repeated, please, sir? 

@ Do you remember when with respect to the date 
which appears at the top of the page, your handwritten 
entries were made on the page? A To my best recol- 
lection it was made— 

THE COURT: I can’t hear you. 

THE WITNESS: To mv best recollection, it was 

made on the same date. 
558 BY MR. BEALE: 

Q Are you prepared to adopt the entries in 
your handwriting as being accurate recordings of your 
work as recorded on that date? A Yes; I will adopt 
them as such. 

MR. BEALE: If it please the Court, I cannot offer 
this document as it stands through this witness at this 
time. I have to put Mr. Taylor on. He is going to come 
on to identify the remaining portions. I shall have to 
leave it merely as identification for this purpose. 

THE COURT: Well, you had better have it marked 
for identification. 
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MR. BEALE: It has been, Your Honor. 

THE COURT: It has? 

MR. BEALE: No, it has not. I am sorry; I apol- 
ogize. I shall ask that the cover page of the notebook, 
Page 5, which is mere index, and the Page 33 concerning 
which the witness has testified be marked for identifica- 
tion as Plaintiffs’ Exhibit 26. 

THE COURT: It will be so marked for identitication. 

(Whereupon Plaintiffs’ Exhibit 26 was marked for 
identification. ) 

BY MR. BEALE: 
Q Now, Mr. Donofrio, do you remember the 
559 name of the material on which the analysis as re- 
corded on Plaintiffs’ Exhibit 26, for identification, 
was made? 
a * * * 
THE WITNESS: Silene A-l. 
BY MR. BEALE: 

Q Silene A-1. Have you any present recollection of 
ever having performed any further analytical work on 
the compound identified as Silene A-1? A Do you mean 
on the compound, itself? 

Q Any analytical work on the compound. A On the 
compound itself, not in the paper, no. 

Q Now, after the date appearing on Page 33 of Plain- 
tiffs’ Exhibit 26, for identification, have you any recollec- 

tion of having used any Silene A-1 in the evalua- 
560 tion of that material in paper formulations? A 
Yes, 

Q Now, will you explain to the Court your best recol- 
lection of how you proceeded to use Silene A-1 in this 
evaluation work? A The Silene A-1 was incorporated 
into the pulp preparation in varying amounts of the 
filler, to determine its effect when the amount was varied, 
and also order of addition in conjunction with the other 
ingredients added in the formulation; and these formu- 
lations were prepared in that laboratory equipment which 
I explained earlier. In other words, they prepared the 
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pulp formulation and manufactured our hand sheets on 
the hand-sheet equipment, which were subsequently eval- 
uated with properties. 

Q Do you recall whether there was but a single or 
were there more than one evaluating experiment on the 
use of Silene A-1? A I recollect there were a number 
of experiments. 

Q Did you record those experiments in this notebook 
or these notebooks concerning which you have testified? 
A The findings were all recorded in the same notebooks. 

Q Do you remember whether or not you removed the 
carbon tear sheets and transmitted them to Professor 

Libby in accordance with the custom concerning 
561 which you have testified? A It is my recollection 
I followed the custom explained earlier. 

Q Do you recall whether or not there were reports 
made which summarized and incorporated the data used 
by you and obtained by you in these evaluating tests 
with Silene A-1? A Yes, reports were prepared. 

Q Now, how did you go about preforming these tests 
for the purpose of evaluating Silene A-l in paper? A 
Do you mean now the testing of the papers produced? 

Q No; I mean, did you evaluate the pigment Silene 
A-1 alone or by comparison with some other material or 
materials? A It was evaluated on a comparative basis. 
We compared it with a filler which was very successful 
at the time and represented a very good filler. One we 
term Titanox-C. 

Q When you say, “at that time,” are you referring to 
the year 1942? A About that period, and slightly prior. 

Q I mean with respect to the evaluation you made, 
the evaluation in 1942? A Oh, yes. 

Q Now, during that year, or as early as that 
562 year, did you know what Titanox-C was? A _ Its 
contents, yes. 

Q What was it? A Titanium dioxide and—a mix- 
ture of titanium dioxide and calcium sulfate. 
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Q Did you know whether or not titanium dioxide was 
used commercially as of that time as a filler or pigment 
in the manufacture of paper? A Yes. 

Q Do you know whether or not it was a good, medium 
or inferior pigment? A In regard to the properties it 
developed, it was regarded as being the best filler at that 
time. 

Q Now, was that true as to all papers, or do you 
have some particular type of paper in mind? A Well, 
I have in mind the type of papers which are filled, book 
paper and writing paper. 

Q Now, can you remember, at the time you performed 
these experiments to evaluate Silene A-1, the type of 
paper which was selected for the purpose of making the 
evaluation? A Yes. 

Q What was that type of paper? A Writing paper 
and book paper. 

Q Do you recall to what extent you varied, if any, 

the amounts of the pigments used in the evaluating 
563 experiments? The amounts of pigments? A I 
recollect that we varied them from about two per 
cent on the order of about 10, is my best recollection. 

Q Do you remember whether or not at that time you 
had any reason for selecting the amounts between 2 and 
10 per cent? A My recollection is that most of the 
papers that contain filler, that is of the types that we 
were trying to develop, fell in that order of filler appli- 
cation. 

Q In order to perform these evaluating experiments, 
did you use this laboratory equipment for the making of 
samples of paper? A “Yes. 


564 Q Mr. Donofrio, just before the luncheon recess 

you were talking about these tests for the evalua- 
tion if Silene A-1 as a pigment. Now, will you state very 
briefly what procedure was adopted in evaluating Silene 
A-1 as a pigment and will you discuss whether or not the 
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same or different procedure was used in evaluating the 
Titanox-C that you testified about? A Parallel runs 
were made with Titanox-C and Silene A-1 in which vary- 
ing amounts of each filler were employed and incorpo- 
rated into the pulp from which hand paper was made 
for subsequent evaluation. In other words, we had paral- 
lel experiments in both cases, both Titanox-C and Silene 
A-1. 

Q You said something in that last answer about vary- 
ing amounts of these materials. Will you explain that? 
IJ am not sure I understand it. A Well, for the set up 
of experimental runs in which say two percent of Silene 
A-1 was applied as a filler, and under exactly the same 
conditions two percent Titanox-C was applied; and in a 
similar manner five percent filler was investigated and 

ten percent filler was investigated. 
565 Q As to each? A! As to each of the fillers. 
Q The two pigments, they compared? A That 
is right. 

Q And was that for any specific purpose? A So 
that we could compare the properties of paper contain- 
ing Silene A-1 with the properties of a paper containing 
the Titanox-C. 

Q Now, were there any variations in the mechanical 
steps of preparing these test sheets of paper after the 
formulations had been set up as you described? A Used 
the same equipment and utilized the same procedure. 

Q I believe you stated earlier in your direct examina- 
tion that you had a sample of Silene A-1. Do you re- 
member in what kind of a container that sample ‘was en- 
closed? A My recollection is that it was received in a 
fabric container, a white fabric container like a muslin 
type of a bag. 

Q And do you remember whether there were any 
identifying words on any label on the bag? A Yes, I 
do. ; 
Q What were those words? A! “Silene A-1” was on 
the bag. 
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Yes. A And an identification number of 
566 the batch, “Batch Number 40.” 


567 Q Now, do you recall the characteristics of the 

paper, the comparative sheets of paper containing 
the Titanox-C of the pigment and the Silene A-1 of the 
pigment, which were observed during your evaluation of 
those two pigments? A If you mean a magnitude of 
the results, I do not recall those. 

Q Well, do you recall without regard to the magni- 
tude of the particular result, do you recall the character- 
istics--I believe you earlier mentioned something like 
brightness and opacity, the characteristics of the paper? 
A As an overall, I recall that the Silene A-1 compared 
favorably with Titanox-C. 

Q As to what characteristics; do you recall? Do you 
recall the specific characteristics as to whether it com- 
pared favorably? A To the optical—I mean opacity 
and brightness. And my best recollection was that the 
strength properties were about the same. 

Q Do you recall participating in a conclusion based 
upon the results of these comparative tests as to the 

various properties, optical properties and other 
568 characteristics of the paper? A I recall contrib- 
uting to the conclusions. 

Q But as of this time you have no present recollec- 
tion as to the comparative properties of Silene A-1 as 
@ pigment in paper and the Titanox-C as a pigment in 
paper with respect to brightness, for example. A If 
you are referring to the actual values or differential 
values, no I don’t recall. 


574 Q Were they compared -with regard to the 
bursting strength of the paper produced by each 

575 of the two pigments? A Yes. 
Q Do you recall the comparative qualities of 
the papers on this factor? A! To my best recollection 
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there was a slight reduction in strength on the part of 
the Silene A-l. In other words, it reduces strength a 
little more than the Titanox-C does. Both of them will 
reduce paper strength when incorporated into the paper. 

Q Were the papers containing each of the two pig- 
ments compared with respect to the tearing strength of 
the paper? A Yes. 

Q And what is your best recollection as to how they 
compare? A My best recollection is that they compared 
favorably, that is, the Silene A-1 compared favorably 
with the Titanox-C. 

Q And were they compared with respect to the fac- 
tor of resistance to water? A Yes. 

Q Do you recall how that comparison showed up for 
the two pigments? A Simply refreshed by this, of 
course. 

Q Yes. A The Silene A-1 was least resistant to— 

papers containing Silene A-l were least resistant 
576 to the penetration of water than those prepared 

with the same amount of Titanox-C and under the 
same conditions. 

Q Now, each of those comparisons and each of those 
results, as you recall them, were based on the weights 
of the pigment added to the paper? A) Comparable 
weights of pigments. 


586 * a & " 

Q Now, with respect to the Silene materials, how 
were they identified when you received them and used 
them? A My best recollection and this I remember 
more vividly than the other, the Silene A-l was in a fab- 
ric bag, and the printing was on the bag identifying it 
Silene A-1. 

Q Is that all that it identified it as? A Well, 
587 naturally the company’s name was also on the bag. 

Q Nothing further? A You mean something 
of the nature of an assay? 

Q Hither that or a particular lot number? A Oh, 
the Silene A-1 had a batch number, “Batch 40.” 
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Q It was all Batch 40? A The sample we used was 
all Batch 40. 

Q Now, did you also make tests of Silene other than 
the Silene A-1? A We started out with a material that 
we referred to as standard Silene. And that :was the 
first lot of material and the same batch to which the 
alkalinity was alluded earlier. 

Q Were both of those materials represented to you 
as being calcium silicate? A You said represented? 

Q Yes. A Yes. 

Q You regarded each of them as being a calcium sili- 
cate; is that correct? A I would say a calcium silicate 
system. 

Q Were the tests of the materials, which you called 
standard Silene, carried on concurrently with tests of the 
material called Silene A-1? A During one stage of our 

investigations, yes. 
588 Q What stage was that? A In the later states. 
In the initial stages we started with standard 
Silene. 

Q Yes. A And later on our investigations were di- 
rected to Silene A-1. 

@ And then did you have any further investigations 
of standard Silene following your investigations of Silene 
A-1? A My best recollection is that some more experi- 
ments on standard Silene were made before the termi- 
nation of this work. 

@ Was the purpose of the work to determine which 
of the two materials might be better for utilization in 
paper? A In ovr position there we left the data speak 
for itself. In other words, I don’t think anyone ever 
starts on the investigation on the thought that one thing 
is better than another. We compared both of them with 
what we thought was a successful pigment, a very suc- 
cessful pigment at the time. 

Q Did you have a part in the drawing of the final 
report that was made to Pittsburgh Plate Glass Com- 
pany? A Did I have a part in it? 
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Q Yes. A Well, I would like to explain that 

589 in that I contributed to the preparation of the re- 

port in that I compiled and computed data for the 

report and helped to the extent of preparing a rough 
draft for the report. 

Q So you did. The answer is yes? A Yes. 

Q And is the report that you were shown, ‘which was 
dated March 1 to April 1, 1948, the last of the reports 
that you can recall having been involved in? A May I 
have that date again? 

Q March 1 to April 1, 1943; is that the last report? 
A This is the last report that I recall. 

Q Now, would you please look at the first paragraph 
of this last report, which has been marked for iden- 
tification as Plaintiffs’ Exhibit 24, and see if that re- 
freshes your recollection as to the nature of the recom- 
mendation made by your group to the Pittsburgh Plate 
Glass Company? 

MR. BEALE: Which exhibit number? 

MR. JOHNSTON: 24 for identification. 

THE WITNESS: May I have your question? 

BY MR. JOHNSTON: 

Q The question is whether your recollection is now 
refreshed as to the nature of the final recommendation? 
A Yes. 

Q Now, was it an object of the investigation to deter- 

mine if satisfactory sizing results could be ob- 
590 tained with standard Silene? A Yes, it was how- 
ever, not the only one. 

Q Was it a recommendation in your final report, or 
a finding, that Silene A-l, the so-called neutral Silene, 
when employed as a paper filler indicated slight advan- 
tages over standard Silene in producing effective sizing 
but was inferior to the latter in opacifying power and 
brightness. 

Ls * * * 
591 THE WITNESS: I recall it was a part of the 
final report. 





236 A 


BY MR. JOHNSTON: 

Q Which was in effect a recommendation of your 
group to the Pittsburgh Plate Glass Company; was it 
not? A Yes. 

Q Now, was it also a part of the final report that 
work was undertaken to determine if satisfactory sizing 
with standard Silene could not be obtained and thereby 
take advantage of its superior qualities in developing 

optical effects? A It was an objective. 
592 Q Now, that last objective which you mentioned 
came after the work with the Silene A-1; did it 
not? A After a phase of work with the Silene A-1. 

Q In other words, it was determined after the work 
with Silene A-1, or at least a phase of it, that it would 
be better or likely that there would be superior optical 
qualities by working with the regular or standard Silene? 
A I think we entertained that notion, but the extent to 
which the inferiority existed hasn’t: been brought up. 


Q What I am trying to bring out, Mr. Donofrio, is 
that, as I understand your testimony, the final report to 
the Pittsburgh Plate Glass Company was to the effect 
that the optical qualities of the paper would be better if 
standard Silene were used; is that not the gist of it? A 
Slightly better in optical properties, alone. 

Q Yes; but you see, you are asking me to qualify 
as to how much difference there is; and I understand you 
want to make some qualifications on how much differ- 

ence. But the point I am trying to bring out is 
593 this: Taking the broad comparison, without talk- 

ing about details of the difference in spots, the 
final recommendation tended to point to standard Silene 
as a better material in terms of its opacifying power 
and brightness, its optical properties in the paper. Is 
that not|correct? A It points to that; but I happened 
to be refreshed with the data in this report; and the 
differences between the standard Silene and the Silene 
A-1, as I recollect, are slight. 
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Q I am not trying—A But in answer to that ques- 
tion, that was an objective here; and the answer can’t be 
anything but, yes. 

Q You agree with my question? A Yes. 

Q Do you know of any affirmative recommendation 
having been made in the final report that Silene A-L 
should be used in paper? And if you care to, you may 
please carefully examine the final report to be able to 
answer this question accurately. 


THE WITNESS: Do I know of any recommenda- 
tion? 
594 BY MR. JOHNSTON: 
Q Affirmative recommendation to the effect of 
the question? A In this report, no. 
Q And that was the final report? A This was the 
final formal report. 


Q Yes. What is aluminum sulfate, Mr. Donofrio? 
A Aluminum sulfate? 
Q Yes. 


A This can get into a long dissertation, Your Honor; 
but I will try to keep it as brief as possible. It is a salt 
made of a strong acid and a weak base. 

Q Itisasalt? A Salt. All right. 

Q And that salt is in a certain class of chem- 
595 ical substance; is it not? A Yes. I can’t argue 
that. 

Q Now, is aluminum sulfate classified as an acid? 
My question is, is it classified as an acid? A This is 
completely apart from solution now? 

Q Yes. A Completely apart from solution. No, it 
is not classified as an acid. 

Q When it is dissolved in water, it forms, as I un- 
derstand it, an acidic solution, in a sense; does it not? 
A Yes;I will have to go along with that. 
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Q And that means in an equilibrium condition, that 
solution tested for pH will show a pH lower than 7; is 
that right? A Yes. pH, you said, lower than 7? 

Q Yes. A Yes. 

Q That signifies acidity in the sense of an equilibrium 
condition? A! In other words, after a hydrolysis mech- 
anism, yes. 

g a Sd e 
596 I understand that you made hand sheets only 
597 in these tests; is that correct? A Yes. 

Q Now, can data from hand sheet tests always 
be translated into practice on a paper-making machine; 
or are alterations sometimes necessary? A  Let’s put it 
this way: The trends which are developed in hand sheets 
will give an indication of the trends which are produced 
on the large paper machine. Very often in paper work, 
a sample of paper is turned over to someone, a piece of 
paper is turned over to someone, and he is to duplicate 
it. In other words, produce it with exactly the same 
specifications; and it is done. 

Q The answer is that alterations are sometimes neces- 
sary? A Alterations are sometimes necessary. TI will 
go along with the, ‘‘sometimes,’’ yes. 

Q So maybe you have a directly translatable guide 
and maybe it has to be modified when you get it into 
the real run of the paper-making machine? A When we 
get it into the real run of the paper machine, it has to 
be modified. 


607 DIRECT EXAMINATION 


BY MR. BEALE: 

Q Mr. Libby, will you state your name, age, and resi- 
dence? A Clarence E. Libby; age, 63; residence, Raleigh, 
North Carolina. 

Q What is your occupation? 4 I am a professor 
at North Carolina State College. 

Q Will you state— 
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THE COURT: At the University? 
THE WITNESS: At the University. 
BY MR. BEALE: 

Q Prior to being at Raleigh with the University, what 
was your former association? A I was associated for 
about thirty years with the New York S‘ste College of 
Forestry at Syracuse, New York. 

Q What was your educational background? A I was 
educated at the University of Maine; graduated there in 
chemical engineering in 1916. I took graduate work later 
at Cornell University, and some at Northwestern Uni- 
versity. 

Q During the course of your employment at Syracuse 
in the State College, did you establish any course or 

courses relating to paper making? A Yes; I es- 
608 tablished the Department of Pulp and Paper Mann- 
facture at the State College of Forestry. 

Q Did there ever come a time, while you were at the 
State College in Syracuse, when you engaged in consult- 
ant work with regard to paper? A Yes. Consulting 
work began almost immediately after I went on the staff 
there, and continued until I left in 1952. 

Q Were there available at the University facilities 
for evaluating any of the components of paper, and par- 
ticularly pigments in paper? A There wasn’t originally, 
but we purchased all of the equipment necessary for 
studying pulpmaking and the evaluation of all materials 
used in the manufacture of paper. 

Q Did you have any part in establishing any proced- 
ures for the evaluation of the use of pigments in paper 
at the University at Syracuse? A Yes. We developed 
procedures for evaluating pigments, sizes, and other ma- 
terials, 

Q Do you know, of your own knowledge, whether any 
of the procedures which were developed at Syracuse, 
while you were a professor there, have been adopted by 
any portion of the industry as standard procedures? A 
Yes, many of the procedures, or at least some of the 
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procedures are now used as standard methods of 
609 analysis or evaluation by many mills and labora- 
tories. 

Q@ Can you explain briefly the qualities for which these 
methods of evaluation were used, the qualities of paper? 
A You mean in connection with pigments? 

Q Yes. A Yes. We had equipment and developed 
procedures for evaluating the retention of mineral pig- 
ments in paper, color, brightness, opacity, bulk, and var- 
ious physical qualities like bursting strength, tensile 
strength, and so forth. 

Q Did you also develop any methods of evaluating 
paper for the determination of the sizing qualities? A 
Yes, we did. 

Q Now, as of the period of 1940, were you at that 
time sufficiently acquainted with the results of the evalu- 
ations and evaluating methods in use at the University 
at Syracuse so as to express any views as to their relia- 
bility? A Yes. We knew that the methods which we 
used on a small scale could be duplicated on a large scale. 
We performed the experiments to show that on many oc- 
casions. 

Q Were the methods, themselves, considered by you 
to be reliable? A Absolutely. 

Q Are you acquainted with Mr. Donofrio? A Yes, I 

am. 
610 Q When did you first become acquainted with 
him? A Well, I don’t remember the exact year, 
but he came to the State College of Forestry as a stu- 
dent. He graduated as a student in my department; and 
he was later hired by me, personally, to do laboratory 
work on various consulting projects. 

Q Do you recall whether or not he was employed by 
you as early as 1940 or ’41? A I believe he was. 

Q Do you recal! whether or not after that he worked 
under your direction in the performance of any evaluat- 
ing projects? A Yes, he did. 
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Q Do you recall one Mr. Taylor? A A Mr. Taylor 
was also a student in my department and graduated from 
the department, and was then employed on a personal 
consulting project which I had under way at that time. 

Q During the period of some years prior to 1940, 
were you engaged as consultant and did you use the 
facilities of the school of forestry at Syracuse for work 
under your engagements by a few or many companies? 
A Yes; we had a great many projects. Some of them 

were consulting projects of mine, personally; others 
611 were college projects. 


612 Q Did you ever at any time do any evaluating 
work on any pigments produced by the Pittsburgh 
Plate Glass Company or Columbia-Southern? A Wedid. 

Q Were you retained to do any evaluating work on 
pigments for that company? A Yes, we were. 

Q Did you ever hear of the expression, ‘‘Sil- 
613 ene’? A Yes. That was the name of one of the 
products which they sent us. 

Q Can you recall undertaking to evaluate Silene as 
a paper pigment or filler? A Yes; we did that. 

Q Did you accept the consulting commission to evalu- 
ate that pigment? A Yes, I did. 

Q Did you lay out a program for the evaluation with 
the assistance of someone else? A Yes. I had a con- 
ference with the research directors of Pittsburgh Plate 
Glass Company, and with the two gentlemen who were 
going to do the laboratory work; that is, Mr. Donofrio 
and Mr. Taylor. 

Q Did you undertake to do the evaluating work? A 
Yes, we did. 

Q Do you know of your own knowledge that Mr. Dono- 
frio and Mr. Taylor performed work in evaluating Silene 
at Syracuse? A I am positive of that. I saw them in 
the laboratory many times. 

Q Was that work done under your supervision and 
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direction? A Under my direct supervision. 
614 Q Do you recall about when that work initiated? 
A Well, it was during the war years, sometime 
between 1940 and 1945. 

Q Did you ever hear of the term, ‘‘Silene A-1’?? A 
Yes. That was one of the products which was sent us 
for evaluating. 

Q Do you recall ever receiving a sample of Silene A-1 
for evaluation? A Yes, I do. 

Q Do you recall when you received it? A No, I 
couldn’t give you the exact date. 

MR. BEALE: I shall ask that this be marked Plain- 
tiffs’ Eixhibit 22, for identification. 

(Whereupon Plaintiffs’ Exhibit 22 was marked for 
identification. ) 

BY MR. BEALE: 

Q Mr. Libby, I show you a letter dated September 19, 
1942, under the letterhead of Pittsburgh Plate Glass 
Company, the letter being Plaintiffs’ Exhibit 22, for 
identification, and ask if you can identify that letter as 
ever having seen it before? A Yes;I recall receiving this 
letter. 

Q Do you recall about two months ago, Mr. Jones 

and I visited you in Raleigh, and do you recall 
615 supplying us with that letter from your files? A 
Yes, I do. 

Q Did you or did you not receive the letter in the 
regular course of business? A Yes. It was received. 

Q Do you remember when you received it? A Well, 
I wouldn’t be able to tell without reference to the—I 
couldn’t tell you the exact date when I received it. 

Q But do you recall the letter has been in your files 
ever since you received it? A Oh, yes. 

Q Both at Syracuse and down in Raleigh, North Caro- 
lina? A It was brought by me from Syracuse when I 
went to Raleigh. 

Q I note in the first two lines of the letter reference 
to a sample of Silene A-1. With reference to the date 
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of the letter, do you remember having received the sample 
of Silene A-1? A Yes, I do. 

MR. BEALE: May I ask that this be marked for 
identification as Plaintiffs’ Exhibit 16. 

(Whereupon the said document was marked Plaintiffs’ 
Exhibit 16, for identification.) 


618 Q And do you remember whether or not you 
ever had occasion to submit reports to Pittsburgh 

Plate Glass or Columbia-Southern as this work pro- 
gressed? A Yes. All of the data submitted by Messrs. 
Donofrio and Taylor were reviewed and then put into a 
report, a typewritten report, usually with conclusions as 
to the nature of the results, and then forwarded to the 
Pittsburgh Plate Glass Company. 

Q Who prepared these reports? A I prepared the 
final report. 

Q Now, were these reports progress reports from time 
to time? A Yes, they were. 


619 Q Do you recall whether or not this report, 

Plaintiffs’ Exhibit 24, was the last report of the 
series of reports? A I wouldn’t be positive of that; but 
I believe that it was. 

Q Have you any present recollection of ever having 
rendered a final, summarizing report in any form to 
Pittsburgh Plate Glass Company? A I recall writing 
a letter to them, giving a general summary of the results 


of the research. 
S * s s 


622 CROSS EXAMINATION 


BY MR. JOHNSTON: 
Q Professor Libby, I would like to ask you, I think, 
only one or two questions at most. 
Do you recall that further work on Silene A-1 material 
was contemplated in order to make it really acceptable 
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as a pigment for paper? A No. I believe that we had 
no further plans for additional work. 

Q But I mean, in order to have it fully acceptable 
as a paper pigment, was it not contemplated that further 
work would be needed? A Well, not at our institution. 

Q Well now, would you look at this final report and 
explain to me what it means where it says: 

‘‘Perhaps this defect can be overcome by introducing 
close control in the manufacturing process.’’ 

Doesn’t that contemplate further work? A Well, that 
could be interpreted in several ways. It doesn’t neces- 

sarily mean that additional research would be 
623 needed. 

Q That isn’t what I asked you. A Well it 
says, ‘‘introducing close control in the manufacturing 
process.”’ 

Q Well, at any rate, it contemplates that in producing 
the material, further work needed to be done in order 
to have it so that you would regard it as completely ac- 
ceptable? A I would say that certain control measures 
might be needed to be introduced in order to produce 
this product just as it should be. 

Q To have it completely acceptable? A Yes. 

Q And it was at that stage regarded in some respects, 
at any rate, defective, comparatively to other things? A 
I believe this one product was. We were dealing with two 
products. 

Q What you call the regular Silene was, apparently, 
tested as a better material. Did it not? A I believe so 
in some respects. Silene A-1 was considered better. 

Q Which one was generally considered better? A 
Well, it is hard to say which could be considered better, 
because one of them— 

Q Please don’t speculate. If you will look at 
624 the papers and refresh your recollection, I think 

we can get this more accurately. You are looking, 
I believe, at Exhibits 25 and 24; is that correct? A Yes. 
Well, from this letter, it doesn’t indicate that one is bet- 
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ter than the other. It says that both of them can be used; 
both are useful; one requires more alum than the other 
But it doesn’t indicate that one is better than the other. 

Q Well, it indicates specifically that there is a defect 
observed with regard to one; does it not? A That is 
right. 

Q Which was that particular one? A This was Si- 
lene A-1. 

Q Which is, in your opinion, the more reliable of 
these two documents, as an indication of the actual per- 
formance of the product in question, Exhibit 24 or 25? 
A I don’t recall exactly what is in this one here yet. 

Q By, ‘‘this one,’’ you mean 24? A Yes. It is hard 
for me to make a positive statement that one of those is 
better than the other. 

Q Well now, let’s get the situation, if we may. Is 
24 the report, the more or less formal report on your 

investigation? A Yes, it is. 
625 Q And 25 is a letter of transmittal; is it not? 
A Is a general summary of the results of the 
whole investigation. 

Q Well, 25 is a very very brief summary; isn’t it? 
A That is right. 

Q That is the one that says that there is a certain 
defect in A-1 that you might be able to remedy by 
further refinement of manufacture, or something to that 
effect? A Yes. 

Q Now, in 24, was there a conclusion stated to the 
effect that standard Silene, when employed in the manner 
described is comparable directly to Titanox-C, in the 
development of physical and optical properties and su- 
perior to Silene A-1 in these respects? A That state- 
ment is here in the report, yes. 

Q So that as I would get the situation—and please 
correct me if I am mistaken—you found generally that 
the regular Silene, so-called, was superior to Silene A-1; 
is that correct? A In some of the qualities which we 
were trying to produce. 
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Q The general physical and optical properties; is that 

correct? 
% cd 2 7” 

626 A I would have to read this thing here. 

‘‘Standard Silene, when employed in the manner 
described in this investigation is directly comparable to 
Titanox-C in the development of desirable physical and 
optical properties in the paper, and is superior to Silene 
A-1 in the development of these properties.’’ 

Q That has to do with the general physical and opti- 
cal properties of the paper; is that correct? A That is 
right. 

Q In that respect, Silene A-1 was inferior to the regu- 
lar Silene; is that correct? A It was inferior unless you 
used additional alum with the standard Silene. 

Q Well, it was reported in that respect as being in- 

ferior? A That is right. 
627 Q And it was also reported in your letter of 
transmittal as showing a defect that might be 
overcome by further control of manufacturing; is that 
correct? A That is correct. 
* & * * 

Q Professor Libby, on cross examination, you were 
asked whether or not further work remained to be done. 
Do you recall that? A Yes. 

Q Do you know of any phase of paper making in 
which today no further work remains to be done? A 
No, I don’t know of any. 

Q There is always room for improvement? A That 
is right. 

Q That is generally done by development and within 
the skill of the art; is it not? A Yes, that is correct. 

& * S 


632 LOUIS B. TAYLOR 


was called as a witness on behalf of the Plaintiffs and, 
after being first duly sworn, was examined and testified 
as follows: 
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DIRECT EXAMINATION 
BY MR. BEALE: 


Q Please state your name, age, and residence? A 
My name is Louis B. Taylor; residence, Mount Lebanon, 
Pennsylvania; age, 46. 

Q By whom are you employed? A Columbia South- 
ern Chemical Corporation. 

Q That is a subsidiary of Pittsburgh Plate Glass 
Company? A That is correct. 

Q Will you state your educational background, please? 
A Yes. I have a Bachelor of Science Degree from the 
New York State College of Forestry at Syracuse Uni- 
versity. 

Q When did you receive that degree? A In 
633 1941. 

Q Was that degree received as a result of con- 
tinuous attendance at Syracuse? A No, sir. 

Q Will you explain the circumstance? A Yes. [I en- 
tered Syracuse in 1929 and was forced to leave in 1932 
by lack of money. I came back in 1939 to finish the 
final year. 

Q Now, after you left in 1932, had you been em- 
ployed? A Yes, sir. 

Q With whom and in what capacity? A I was em- 
ployed by the Oswego Falls Corporation in Fulton, New 
York, as a paper tester for one year; and then for five 
years by the Institute of Paper Chemistry in Appleton, 
Wisconsin, as a paper tester and doing research and 
development work. 

@ * s * 
634 Q Now, you said that at sometime you did 
some work in connection with Silene? A Yes, 
sir. 

Q Was that at Syracuse while you were there? A 
That was at Syracuse while I was there. 

Q Was that work performed in association with any 
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other person or persons? A Yes, I worked under 
635 the supervision of Professor Libby and in associa- 

tion with Mr. Donofrio. 

Now, I am interested in this work that you said 
that was performed with Silene. What was the nature of 
the work and do you recall what the purpose of the work 
was that you performed on Silene? A The purpose of 
the work was to investigate the merits of Silene as a 
paper filler. The work included the production of hand 
sheets, including Silene and standard pigments, for the 
purpose of comparing results obtained. 

Q And did you perform work of such nature? A 
Yes, sir, I did. 

Q And where was that work performed? A At the 
Forestry College, Syracuse. 

Q In any particular part of the Forestry College? 
A In the pulp and paper laboratories. 

Q Have you any present recollection of about when 
that work was initiated? A The work on bleaching? 

Q No, the work on the Silene? A The work on the 
Silene was initiated in July of 1942. 


636 Q In connection with the work that you stated 

that you performed with Silene, did you have any 
system of making any records of the work as it was per- 
formed? A _ Yes, sir. 

Q What was that system? A The work—the results 
of the work, as they were obtained, were entered in a 
notebook. 

Q Was there any sequence at all to the entries in the 
notebook? A The entries were made as the work was 
performed. 

Q Was there any custom or do you remember as to 
the dating of entries? A The dates were entered at the 
time the work was performed. 

Q Now, do you remember whether there was any par- 
ticular manner of recording the entries in your notebook, 
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which involved the duplication of recording? Suppose I 
put it this way: were your notebooks maintained in such 
a way that duplicate entries were made at the time you 

recorded them? A Yes, indeed, there were car- 
637 bon copies made. 

Q And were those carbon copies retained in 
the notebook at all times? A They were removed from 
the notebook and passed along to Professor Libby. 

Q Have you any recollection as to the frequency 
with which they were removed and passed along? A 
No, sir. 

Q In other words, there was no fixed period of time 
when they were removed and passed along? A They 
were always made available to Professor Libby before 
the consultation on the report which was to be prepared. 

Q Did you have consultations with Professor Libby? 
A Yes, sir. 

Q With what frequency? A At the ond of definite 
phases of the work being done. 

Q You said something about reports. Were reports 
prepared? A Yes, sir. 

Q Did you participate in any way in the preparation 
of these reports? A Yes, sir. 

Q What was the extent of your partioivation? A TI 

helped to assemble data for the reports and to 
638 analyze the data. These data and the analyses 

were passed along to Professor Libby for his 
editing. | 

















Q Have you ever heard of the expression, ‘<Silene 
A-1’?? A Yes, sir. 
Q What is your best present recollection as to when 
you first heard of it? A That would be in the fall of 
1942. 
Q That was while you were at Srenctsnt A Yes, 
sir. 
Q And what is your best recollection as to the cir- 
cumstances under which you first heard of Silene A-1? 
















250 A 


A We had been having some difficulty neutraliz- 
639 ing the standard Silene in the paper furnishes, and 

the research director of Columbia told us they 
had a neutral product which they would send to us for 
examination. 

Q Have you any recollection that such a neutral prod- 
uct was received by you? A Yes, sir. 

Q Have you any recollection that it was used by you 
in performance of any work at Syracuse? A Yes, sir. 

Q What is your best recollection as to how it was 
used after receipt by you? A It was tested as to mois- 
tare content and other contents, and then was included 
in paper furnishes in a manner similar to the tests done 
on the standard Silene. 

Q You have twice used recently the expression, ‘‘paper 
furnishes’’; will you explain the meaning of that word 
for the benefit of The Court, as you have used it? A 
Yes, sir. A paper furnish is the material which is sup- 
plied to the point at which the paper is formed. It could 
include fiber, filler, size, or other chemicals that are used 
in making paper. 

Q Do you have any present recollection of actually 
receiving Silene A-1 at Syracuse? A Yes, sir. 

Q Do you recall in what form it was received? 
640 A It came in the form of a fine white powder. 

Q And in what kind of a container; do you re- 
member that? A! I believe it was a bag. 

Q Do you remember whether or not the container had 
any labelonit? A Yes, sir, it did. 

Q Have you any present recollection as to the data 
on the label? A The label stated the material was 
Silene A-1 from Batch 40. 

Q Have you any recollection as to ever receiving 
more than one sample of Silene A-l while you were 
there? A No, sir. 


& 
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641 Q I show you a notebook, Mr. Taylor, the note- 

book being according to the caption on the cover 
book number 5, and in the lower righthand corner, “Louis 
Taylor,” and ask if you ean identify the notebook? A 
Yes, sir. 

Q What is it? A That was one of the notebooks I 
used at the Forestry College while doing the work for 
Columbia. 

Q And will you examine the notebook just sufficiently 
to be able to state whether or not it contains entries in 
your own handwriting? A Yes, sir, it does. 

Q Are you prepared to state that this was your note- 
book used at Syracuse? A Yes, sir, it was. 

Q Are you able to testify from present recollection 
as to the dates and the circumstances of the matter re- 

corded in this notebook? A No, sir, I cannot do that. 
642 Q Are you prepared to state that the entries in 

the notebook in your handwriting were believed to 
have been accurate at the time you made them? A “Yes, 
sir, they were. 

Q Would you adopt them as being accurate today? 
A Yes, sir. 

Q Were they believed to have been true at the time 
you made the entries? A Yes, sir. 

Q I shall ask you to refer to page 33 in this note- 
book, Mr. Taylor, and having done so, tell me from ex- 
amination of the page whether all or any part of the 
entries are in your handwriting? A Yes, sir, part of 
the entries are in my handwriting. 

Q And what part? A The first part, which is con- 
tained in the top half. 

Q Can you identify the handwriting below that which 
you identified as yours? A Yes, sir. 

Q Whose is that? A That is the handwriting of 
Mr. Donofrio. 

MR. BEALE: May it please The Court, I offer as 
Plaintiffs’ Exhibit 26 the page 33 of the notebook, which 
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was testified to by the witness Donofrio and has been 
testified to by the present witness. 


643 MR. JOHNSTON: If Your Honor please, I 
object to this offer on the ground that this is self 
serving in its nature, and incompetent. 

THE COURT: Objection overruled, Plaintiffs’ Ex- 
hibit 36 is received. 

MR. JOHNSTON: Your Honor, may I ask your in- 
dulgence to ask this witness a question or two about this 
exhibit with regard to this question of reliability, which 
I think enters into this matter? 

THE COURT: Yes, you may inquire. 

MR. JOHNSTON: Mr. Taylor, I believe you testified 
that the entries in this notebook are accurate and that 
you adopt them—regarded as accurate at the time you 
made them and you adopt them now as being accurate; 
is that correct? 

THE WITNESS: Yes, sir. 

MR. JOHNSTON: Now, will you look at page 33 of 
the notebook, which I believe you have before you? 

THE WITNESS: That is correct. 

MR. JOHNSTON: Look at the computations in the 
upper lefthand corner. Are those computations accu- 
rate, the first subtraction there indicated? 

THE WITNESS: There is an error there. 

MR. JOHNSTON: There is an error there. Now, 

look at the one just below that. 
644 THE COURT: Speak up a little louder. 
THE WITNESS: There is an error there. 

MR. JOHNSTON: Now, look at the one just below 
that. Is that an accurate computation? 

THE WITNESS: No, sir. 

MR. JOHNSTON: Now, look at the one just below 
that at the bottom of the page; is that an accurate com- 
putation ? 

MR. BEALE: Objection. He is asking there on 
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work which he has testified was not in his own hand- 
writing and not his work. 
Now, the question as to the accuracy, adopting it as 
to accuracy, was directed to the accuracy of the record 
as his evidence of past recollection, Your Honor, which 
is a prerequisite to the admissibility of a document such 
as this. 
THE COURT: Objection overruled. =p may an- 
swer it. 
MR. JOHNSTON: The computation in the lower left- 
hand corner of the page, Mr. Taylor, again, |is that accu- 
rate? | 
THE WITNESS: No, sir. : 
MR. JOHNSTON: if Your Honor please! I think this 
illustrates the point I have in mind, that this is not ac- 
eurate and that it becomes, according to argument of 
counsel, impossible for me to determine what are 
645 the true facts by cross examination. | 
THE COURT: This is Exhibit 26. The wit- 
ness says they are not trustworthy. The objection will 
be sustained. | 
MR. BEALE: If Your Honor please, I think by the 
examination which Mr. Johnston has a a on this, 
the document becomes admissible in order to determine 
its probative force. The Court should see it now. I 
think he has waived his objection by examining the wit- 
ness on the document. 
THE COURT: No, that was cross examination for 
the purpose of the objection. The objection is sustained. 
MR. BEALE: Then I have no recourse, but to use 
that for the purpose of asking for his best) recsUection 
refreshed and that I assume I have taken my choice. 
May I ask the witness one more question on jthe question 
of admissibility? 
THE COURT: Yes. 
BY MR. BEALE: 
Q Mr. Taylor, does the report, page 33, accurately 
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record what you did and when you did it? A Yes, sir, 
it does. 

MR. JOHNSTON: If Your Honor please— 

MR. BEALE: I would therefore renew my offer. 

MR. JOHNSTON: It seems to me this witness is 
being asked to testify in direct conflict with what he has 

just testified to. 
646 THE COURT: The renewed offer is objected 
to? 

MR. JOHNSTON: Yes, sir. 

THE COURT: The objection is sustained. 

MR. BEALE: May I put one further question to the 
witness on this document? 

THE COURT: Yes. 

BY MR. BEALE: 

Q Mr. Taylor, Mr. Johnston asked you whether or 
not certain data appearing on that page were accurate, 
and you said they were not. What are the inaccuracies? 
A They are very small errors in subtraction. 

Q And are those errors in the forepart of the figures 
or are they in the part to the right of the decimal point, 
sir? A They are to the right of the decimal point. 

Q So they are errors in fractions of a unit; is that 
correct? Al Fractions of a unit, yes, sir. 


655 BY MR. BEALE: 

Q Mr. Platt, will you please state your name, 
age, and residence? A William Platt; Nine Smith Ave- 
nue, Reading, Massachusetts; age, 50. 

Q Will you state your educational background? A 
I graduated from Purdue University, B. S., Chemical 
Engineering, in 1927. 

Q By whom are you employed? A ‘Columbia South- 
ern Chemical Corporation. 

Q How long have you been employed by Columbia 
Southern or the parent company, Pittsburgh Plate Glass 
Company? A iI was employed immediately after my 








255 A 


graduation and I have worked practically continuously 
since then for either Pittsburgh Plate Glass, Columbia 
‘Chemical Division of Pittsburgh Plate Glass, or 
656 Columbia Southern ‘Chemical Corporation. 
What was the nature of your first employ- 
ment with Pittsburgh Plate Glass and where? A I 
worked in the methods department at Ford City, Penn- 
sylvania, Then I later worked in the methods depart- 
ment at Kokomo, Indiana, and then in the casting hall 
and pot house at Kokomo. And I returned to Ford City 
briefly for the Kokomo plant and worked in the pot de- 
partment. 

Q Did there ever come a time when you were as- 
signed to work at Barberton? A Yes, I was taken into 
the Columbia Chemical Division of Pittsburgh Plate 
Glass Company in January of 1931. 

Q And how long did you remain at Barberton? A 
Until 1945. 

Q What are your present duties in the employment 
of Pittsburgh Plate Glass Company or Columbia Chem- 
ical? A J am the district sales manager of the Boston 
office of Columbia Chemical Corporation. We have juris- 
diction over New England area and the eastern half of 
New York State excepting about a 50-mile radius around 
New York city. 

Q How long have you been in the sales department 
at Columbia Southern Chemical? A I joined the sales 
department in 1945. 

Q And you have been in the sales department 
657 ever since then? A! Yes, sir. 

Q Are you acquainted with the expression, 
“Silene”? A Yes, Silene— 

Q You have answered my question. 

When did you first become acquainted with Silene? A 
Well, I first became acquainted in—that is with the word, 
“Silene”—in 1940 when the development—-that is, there 
was a development program on at the Columbia Chem- 
ical Division of Pittsburgh Plate Glass Company. 
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Q Now, as of the year 1940, what were your duties 
and in what department of Columbia Southern? A I 
was working in the process department or the production 
department where crude bicarb is made, which is later 
changed to soda ash. 

Q That was in the production department of the com- 
pany at Barberton? A Yes. 

Q And it was while there that you heard of the ex- 
pression, “Silene”? A Yes. I knew by talking with the 
men in the plant, I knew that a program was being con- 
ducted by the development department, which was called 
the Silene program. 

Q Did there ever come a time when you were as- 
assigned to the development department? A Yes, in 

January of 1941 I was assigned to the develop- 
658 ment department. 

Q What were your duties upon the assignment 
to that department? A I «was assigned to the Silene 
development project. 

Q What was the nature of your work? A I was to 
supervise immediately the operation of the Silene pilot 
plant. 

Q And when was this, at what time? A January, 
1941, 

QQ And where was that pilot plant located? A Well, 
it was located in our Barberton plant. It was being op- 
erated by the development department. 

Q Did there come a time when an additional plant 
was built at Barberton? A Yes. We built a commer- 
cial plant which went into operation about September of 
1941. 

Q Do you remember the capacity, the production ca- 
pacity, of that plant? A [ think it was built for ap- 
proximately 30-ton capacity. 

Q That is 30 tons—A Total daily capacity of Silene 
BEF, of Silene. 

Q You mean 30-ton production? A 30-ton produc- 
tion of Silene per day, production. 
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Q Do you remember whether or not Silene was 

659 produced in this commercial plant after the time 

that you had mentioned in your last preceding 

answer? A We produced Silene starting in about Sep- 

tember at the plant, and it was in daily operation for a 
period. 

Q Do you know of your own knowledge that the 
Silene produced at the plant was sold by your company? 
A Yes, we had sold a lot of it. We had quite a backlog 
of sales for awhile. 

Q Do you know the purpose for which it was sold? 
A Well, it was sold as a reinforcing agent for natural 
rubber. 

Q Did there come a time when for any reason the 
production of Silene at the plant was diminished or dis- 
continued? A Yes. After Pearl Harbor, the Govern- 
ment took over the rubber reserves of the country and 
allocated rubber to industries which they thought were 
essential to the conduct of the war. The particular in- 
dustries that were using primarily most of the Silene 
were not allocated rubber and therefore, shortly after 
Pearl Harbor and in early 1942, we had to shut the 
Silene plant down because we had no further orders and 
we had a good stock of it built up. 

Q Can you tell me whether or not you participated 
in the operation of the Silene, the commercial Silene 

plant, during this period that you have just de- 
660 scribed? A Yes, I started the plant up and oper- 
ated it, that is, supervised the operation. 

Q@ And that was under the control of what depart- 
ment? A Development department. 

Q Now, after the plant was shut down, was there 
any change in your assignment of duties? A Yes. The 
development department had started a new pigment de- 
velopment program of which Mr. Holahan was engaged 
in—was in charge of. And it was then decided that I 
would be placed in the pigment development program 
and take the place of Mr. Holahan who was transferred 
to development in bleaching, I believe. 
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THE COURT: When was that? 

THE WITNESS: That was in 1942, somewhere in 
the early part prior to the middle of the year. 

BY MR. BEALE: 

Q When your duties were reassigned, as you have 
just testified, did you remain in the development depart- 
ment? A Yes. 

Q And in this new assignment, what was the nature 
of your work? A I was to produce Silene and I was 
also to see if we could produce a different type of Silene, 
which could be used in the GR-S synthetic rubber pro- 

gram. And while I was engaged in this work I 
661 learned about the action of jetting one stream of 

liquid into another liquid, and I had the idea that 
it would be a good way to assist in producing Silene. I 
reviewed the possible application with Mr. Elmore. 

Q Who was Mr. Elmore? A Mr. Elmore was my 
supervisor. And he agreed that I should try it. 

Q And did you proceed to try it? A We tried it 
and we produced a different type of Silene, one which 
was extremely fine, and which upon testing in the rubber 
Jaboratory showed that it enhanced the physical proper- 
ties of GR-S rubber greatly. 

Q Now, did you produce any of this modified Silene, 
fine particle size, while you were working in the develop- 
ment department under Mr. Elmore? A I don’t under- 
stand when you mean by “modified”? 

Q Well, as you said that you used this principle of 
the streams to get a Silene of very fine particle size; is 
that right? A Yes, I produced it in a jet pilot plant, 
which is a pilot plant in the development laboratory. 

Q@ And can you give me some ideas as to the size of 
this pilot plant equipment? A Well, we were able to 
operate batches, and I believe the batches were some- 
where in the neighborhood—we made about 100 pounds 

or thereabouts per batch. 
662 Q Now, at the time you commenced doing this 
work in on the pilot plant equipment in the devel- 
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opment department, did you maintain any kind of records 
for the purpose of recording your work? A Yes. 

Q Do you recall what type of record you maintained? 
A Well, we made in a laboratory notebook—we record- 
ed the operations for each batch individually, and we 
recorded what we performed various operations in pro- 
ducing each batch. | 

Q Yes, but Mr. Platt you said ‘‘we’’ did that. I am 
asking you whether you maintained any! records? A 
Yes, I did. | 

Q And have you any recollection as to how and in 
what form you recorded your work? A LEach batch was 
given a batch number, and while the operation was pro- 
ceeding or immediately after, I recorded the operations 
as I performed them. 

Q And was that in some kind of a book?}/ A A regu- 
lar laboratory notebook. | 

Q Do you recall whether at the time you started that 
work you used a new notebook or otherwise? A [I did 
not use a new book. I took over the work that Mr. 
Holahan had started, and I started entering my work 

in the book which he had started the pigment de- 

663 velopment program in. ! 
Q I believe you said you numbered the batches 

in some manner? A Yes, each batch was given a special 
number. 

Q Was any particular sequence given that number? 
A Yes, we started with one and went on as new batches 
were made we gave them a higher number. 

Q Sequentially higher number? A Sequentially. 

Q Now, I want you to understand, Mr. Platt, that I am 
asking you for what you did, and I want you to answer 
what you did, please. A Yes. 

Q I know it is common to use the expression, ‘‘we,” 
in the chemical industry, but these questions are for 
your answers. A [I might add that all of the answers 
that I have given up to now, I did, to clarify that. 
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Q At the time you were doing this work in the de- 
velopment laboratory, and recording entries in your note- 
book, had you ever heard of the expression, ‘‘Silene 
A-1”? A Yes. 

Q Had you ever heard of Mr. Edward M. Allen? A 
Yes. 

Q Who was Mr. Allen? A Mr. Allen worked 

664 for the chemical division of Pittsburgh Plate Glass 

Company in the development department, and he 
worked under Mr. Elmore. 

Q And did he work on any particular subject or sub- 
jects? A He was in charge of the Silene A-1 develop- 
ment project. 

Q Was there any broader category of the type of 
materials of which he was in charge? A I believe he 
was in charge of neutralized Silene. 

Q Well, I mean was or was he not in charge of pig- 
ments, more broadly in the development program? A 
Yes, he was. 

Q Did you ever have any occasion to perform any 
work at the request of Mr. Allen? A Yes, I did. 

Q What is your present recollection of that? A I 
was instructed by Mr. Elmore that if Mr. Allen requested 
me to perform any work pertaining to the production of 
Silene A-1, then I should do it under Mr. Allen’s advice. 

Q Did you perform any work in the production of 
Silene A-1 at the suggestion of Mr. Allen? A Yes, I 
did. 

Q What equipment did you use in performing that 

work? A I used the pilot plant, the develop- 
665 ment department pilot plant, and drums, and what 

not, which were part of the property of the de- 
velopment department. 

Q And this was in this period in 1942 when you were 
working in the development department laboratory or 
pilot plant laboratory? A Yes. 

Q THE COURT: What time was that? 
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THE WITNESS: That was around the middle to the 
third quarter, somewhere in that period, of 1942. 

THE COURT: I understood counsel to say 1940. 
Perhaps I was mistaken. 

MR. BEALE: If so, Your Honor, I didn’t intend to. 

THE COURT: I just wanted to make it clear. 

BY MR. BEALE: 

Q In your testimony, Mr. Platt, with regard to the 
production of these various batches of material pro- 
duced on the pilot plant equipment, you referred to the 
giving of batch numbers to sequential runs. I shall ask 
you whether you remember whether or not any of these 
batch numbers were given to Silene A-1, which you pro- 
duced at the request of Mr. Allen? A Yes, they were 
given a definite identification number. 

Q And have you any recollection of about how many 

batches of material you made while you were 
666 working on the pilot plant? A Not the exact 
number. I know I made a great many. 

Q As many as 100? A I don’t believe so. 

Q How long a period did you remain in the develop- 
ment department working with this pilot plant equipment? 
A To the best of my knowledge, somewhere in the 
neighborhood of four or five months, I believe. 

Q And was there then a reassignment of your duties? 
A Yes fine particle, the extremely fine particle size Si- 
lene, which we designated as Silene EF, had been brought 
to the attention of the Army, and they were in need 
of reinforcing agents for GR-S rubber. The Army was 
quite interested and they demanded that we go into 
commercial production of this product, Silene EF. 


* m * * 


THE WITNESS: And so I was put in charge of ar- 
ranging for the plant to be made commercially available, 
and to go into commercial production. 
667 BY MR. BEALE: 
Q Were you thereafter reassigned to the com- 
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mercial plant? A I was reassigned to the commercial 
plant. 

Q And for how long did you work under that re- 
assignment? A JI worked until the plant was going 
very successfully, and I don’t remember the exact date 
that I was taken off of that on to—and I was used for 
other more necessary projects. 

Q And the production of these various batches to 
which you have testified was during the period when the 
original plant shut down on the original Silene and com- 
menced operations on this Silene EF; is that correct? 
A I don’t quite get that question. 

Q The period of time on which you worked on these 
various batches on the pilot plant equipment, about which 
you testified, was between the time that the commercial 
Silene plant shut down and the time that it commenced 
operation on the production of Silene EF; is that cor- 

rect? A Yes, that is correct. 
668 Q Mr. Platt, you state that you did perform 
some work at the suggestion of Mr. Allen and made 
some batches of Silene A-1? A Yes. 

Q Have you any present recollection as to how many 
batches you made? A I don’t remember the exact 
number, but I would say it was over ten or twelve. 

@ Have you any recollection as to the quantity of 
material obtained in each batch? A As [I recall, we got 
somewhere in the neighborhood of 120 pounds of the A-1 
material in each batch. 

Q Now, did you prepare these batches under any par- 
ticular instructions as to the manner of preparation? A 
Yes. Mr. Allen instructed me what he wanted done with 
the material. j 

Q What did you understand those instructions to be? 
A He asked me to mix up a Silene slurry, and then 
add a solution of alum or aluminum sulfate, and until 
the resulting slurry gave a neutral reaction. 

Q Did he give you any instructions as to how to de- 
termine that the resulting slurry gave a neutral reaction? 


XR? 
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A Yes. He advised me that by using an indicator 
called Bromthymol Blue, that it would change— 
669 that is, in the alkalinity environment, it is blue, 
and upon approaching the neutral situation, it 
changes to a yellowish green color. 

Q And has it a color in an acid environment? A 
Yes; it has a color in an acid environment, more of a 
yellow, distinct yellow. 

Q At the time Mr. Allen gave you the instructions, 
were you familiar with this indicator, Bromthymol Blue? 
A I hadn’t previously been. 

Q Do you recall where you obtained the Silene which 
you used in any of these batches involving the prepara- 
tion of Silene A-1? A After they were produced, we 
sent them up to the sample department, where it was my 
understanding Mr. Waldo— 

Q I don’t think you understood my question, Mr. 
Platt. Do you recall where you got the Silene which you 
used in making Silene A-1 in these batches? A Yes. I 


produced it first in the pilot plant in the development 
department. 

Q And how did you produce it? A Well, we re- 
acted calcium chloride with calcium silicate. 


* * * Ld 


670 Q You say you reacted calcium chloride with 
calcium silicate? A I meant sodium silicate. 

Q Did those materials have any relation to the ma- 
terials used in the commercial production of Silene? A 
Yes; they were the same material in our pilot plant de- 
velopment. 

Q I didn’t ask for pilot plant development. I say, 
did they have any relation to the materials used in the 
commercial plant? A They were the same as we used 
in the commercial plant. 

Q Do you know whether or not you used them in the 
same amounts that had been used in the commercial 
plant before it was shut down? A Yes, we did. 

Q Were you or were you not familiar with the 
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amounts that had been used in the production of Silene 
in the commercial plant before it was shut down in 1942? 
A Yes. At that time, I was very familiar with it. 

Q Did you use the calcium chloride and the sodium 
silicate in amounts which were any different from those 
amounts which you had used in the commercial plant 

production of Silene? A No, we didn’t. 
671 Q Now, after you had added the calcium chlor- 
ide and the sodium silicate in the manner con- 
cerning which you have just testified, what did you then 
do to the mixture? A Are you referring to— 

Q Now we are going back to the work you did in the 
development plant on the pilot plant equipment. A 
Well, we sent those— 

Q No, no. I am not talking about the final product, 
Mr. Platt. I would like you to understand that. You 
added the calcium chloride and the sodium silicate. What 
did you produce when you added those materials? A 
We produced calcium silicate and sodium chloride. The 
calcium silicate was a finely-divided, white precipitate; 
and the sodium chloride was in solution. 

Q In these batch runs, after you had produced the 
calcium silicate in that manner, what did you do in the 
operations involving Silene A-1? What was the next 
step that you did? A Well, our first step was to filter 
and wash— 

THE COURT: You are talking about, ‘‘our’’ again. 
He wants your experience. A My first operation was 
to filter the material and wash it. Wash the salt out of 

it. 
672 BY MR. BEALE: 
Q All right. Washed the salt out of it. A 
Yes. 

Q What was the product after you filtered and washed 
it? A That was calcium silicate. 

Q Did it bear any resemblance to the standard Si- 
lene that had been produced in the commercial plant? A 
Yes. It was white, very finely divided. 
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Q Now, after you filtered and washed this material 
in these batch operations which you were performing for 
the purpose of producing Silene A-1, what did you then 
do? A I made a slurry of the calcium silicate pro- 
duced, and then made an alum solution, and added the 
alum solution unto the slurry until the mixture gave a 
neutral reaction, as shown by the addition of Bromthymol 
Blue. 

Q Then what did you do? A Then we filtered the 
material and dried it; and then sent it up to the sample 
room. 

Q When it was sent up, was it marked in any man- 
ner? A Yes. It was marked specifically with the batch 
number, according to the record in the book of the batch 
it was made under. 

Q That was your custom? A Yes. 
673 Q Did you adhere to that custom in all this 
work that you performed? A I did. 

Q Have you any present recollection as to the mag- 
nitude of the amounts that were so marked and sent up 
to the storeroom? A Well, I believe from most batches, 
we got approximately 120 pounds of finished material. 

Q What was the appearance of this Silene A-1 which 
you had prepared in accordance with that procedure? A 
Well, it was white, very finely divided, and looked prac- 
tically the same as the original Silene. 

Q Do you remember whether or not in the prepara- 
tion of Silene A-1 you ever used this new, finely-divided 
Silene later called Silene EF? A Yes; we prepared 
batches of the A-1 material from EF Silene, or Silene EF. 

Q Do you— A Which was prepared in the develop- 
ment pilot plant. 

Q Was there any difference in the Silene EF as com- 
pared to the standard Silene, the old Silene, other than 

the particle size of the material? A No. 
674 Q What color were the two materials? A 
Both were very white. 
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Q Now, are you able to state, without looking at your 
notebook, whether or not you used the Silene EF as the 
starting material for the production of Silene A-1 or 
whether you used the standard Silene as the starting 
material? 

Do you understand the question? A I am not posi- 
tive on that. 

Q Do you recall by batch number whether you used 
standard Silene or Silene EF as the starting material 
fot the production of Silene A-1? A Do you mean the 
first batches of A-1 we made? 

Q I mean, of these various batches which you have 
testified you made, have you any present recollection with 
respect to any batch as to whether or not you started 
with Silene EF or the standard Silene? A I believe 
we started first of all with standard Silene, the regular 
standard Silene, and later on we made A-~1 material out 
of the EF material. 

Q But can you remember today any batch by num- 
ber? A No. 

Q And be able to tell me whether or not you used 
standard Silene or Silene EF? A [I couldn’t, without 

looking at the laboratory notebook. 
675 Q Do you remember recording the nature of 
the calcium silicate used in each batch as you per- 
formed it? Did you record that in your notebook, the 
identification of the Silene, as to whether it was stand- 
ard or EF? A Yes. 

Q And where you may have prepared the material by 
mixing calcium chloride and sodium silicate, did you 
record that in your notebook? Do you remember that? 
A TI believe each step was recorded to that effect. 

Q When did you make the recordings as to each 
step? A J made them while I was performing the oper- 
ation or immediately afterwards. 
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688 CROSS EXAMINATION 


BY MR. JOHNSTON: 

Q Mr. Platt, the Bromthymol indicator that you men- 
tioned is a liquid; is it not? 

THE COURT: Is a what? 

MR. JOHNSTON: A liquid. 

THE WITNESS: Yes. 

BY MR. JOHNSTON: 

Q And you were dealing with a slurry that contained 
white particles in suspension; is that correct? A Yes. 
It was a slurry of calcium silicate. 

Q Could you see that slurry? A No. 
689 Q Did you have the slurry in transparent con- 
tainers? A Did we have it in transparent con- 
tainers? 

Q Yes; when you tested it with the indicator. A 
We had it in glass beakers. That is, we tested portions 
of the material in glass beakers. 

Q I see. Now, those portions in the beakers, would 
they look white? They would be opaque, I suppose; 
would they not? A They were very white to begin 
with; but as the Bromthymol Blue was added, it defi- 
nitely showed a bluish coloration, when it was in the 
alkaline range. 

Q Now, as you added what you called alum, then the 
color at some point would begin to change to a greenish- 
yellow, as I understood you to say. A That is right. 

Q Is that the point at which you terminated the addi- 
tion? A Yes. When we got it to the point where it 
was a change-over from blue to a definitely greenish- 
yellow, that is where we stopped. 

Q What kind of means did you have to be sure that 
the mixture of this material was so thorough that the 

color appearing at the surface of the glass was 
690 corresponding to the color throughout the ma- 

terial? A We stirred it vigorously and the color 
appeared all around the glass, the top, and everywhere 
else, greenish-yellow. 
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Q Did your experience indicate that there were some 
variations of pH as a result of relying upon that indi- 
cator under those conditions? A The test is fairly 
close; and you couldn’t say absolutely that you had hit 
an exact point each time. You hit approximately. 

Q There were variations then? A Very slight. Very 
slight. 

Q Up to as many times as one unit of pH? A No; 
no. 
Q As much as a half unit of pH? A To the best 
of my memory, it may have been one or two-tenths; but 
in that range. ; 

Q You were there determining the apparent pH of 
the liquid part of the treated slurry; is that correct? A 
Determining the—yes. 

Q Now, when the solid part of the treated slurry was 
separated and washed, then its pH might be different 
from that which you had determined for the liquid part 

of the slurry? A It might be; but as I recall, 
691 it was very close, very close. 

Q Did you, personally, have pH instruments at 
your hand for accurate determination of pH, other than 
by indicators? A I didn’t, myself. I only used indi- 
cators. But we have a very well-staffed laboratory to 
which the samples were sent; and they verified the pH’s. 
They were the ones who gave the final analysis of pH. 

Q I believe you testified that in preparing the Silene 
slurries which you treated, that you had reacted solu- 
tions in the same amounts as those which had been used 
in the commercial Silene plant; is that correct? A In 
the same concentrations. 

Q And do you mean by that, also, the same propor- 
tions? A The same proportions. 

Q In that reaction, did you make use of an excess of 
calcium chloride solution? A Yes, we did. 

Q Now, you testified that the result of the reaction 
was to produce what you called calcium silicate with 
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sodium chloride in solution; is that correct? A That 
was it and—well it would be—yes. 

Q Just answer my question, yes, or, no, if you can. 

How did you determine that the result of the re- 
692 action was calcium silicate? First, did you, your- 

self, make analyses so to determine? A No, I 
did not. I sent the samples to our laboratory who 
handled all the analyses. 

Q So to the extent that you have testified that that 
was calcium silicate, that is based upon what it was re- 
garded as being; is that a fair statement? A Let me 
say, all the literature I had read indicated that that 
would be the result of such a reaction. I have been 
selling the same product for the last ten years, and none 
of my customers has ever doubted the fact that it was 
calcium silicate. 

Q It has been called calcium silicate and represented 
as such in the trade; is that correct? A It is called 
Silene or Silene EF, and definitely shown to be calcium 
silicate; and it is very frequently referred to as calcium 
silicate. 

Q You say, ‘‘definitely shown to be.” By whom defi- 
nitely shown to be? By yourself or by whom? A Well, 
by the—the sales department has authorized it. We have 
had no complaints from anybody criticizing the fact that 
that is what it is. 

Q Well now, coming back to my original question, you 

have called it that because it has been so called 
693 in the organization; is that correct? A No. I 

called it that because it had been so called in the 
literature prior to my ever making it. 

Q Now, can you say that this precise process that was 
used was formerly existing in the literature? A Not 
this EF process. 

Q Well then, what makes you say that the material 
that you prepared was calcium silicate? A Not the 
physical process, but the chemical constituents were the 
same. The physical process was different. We effected 
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the physical process of the product, but not the chemical 
constituent. 

Q@ Can you testify positively that the chemical process 
that was used had been previously deseribed in the liter- 
atare? A _ I believe I can. 

Q Where was it described? A I believe there are 
articles—I don’t remember. But I have read it. 


695 Q You believe there are patents on processes 

where an excess of calcium chloride solution is 
reacted with the sodium silicate solution; is that your 
testimony? A I believe it; but I would have to see the 
patents to verify it. It is my belief, though. 

Q You do not at this time testify positively that there 
are such patents? A No. I believe it. 

Q Is that the belief upon which you base your state- 
ment that this material you were producing was calcium 
silicate? A No. No. 

Q Then what knowledge do you base that testimony 
upon? A I base it on the fact that if you react two 
chemicals, salts together, and you get a precipitate, and 
a solution, that a reaction has taken place. We know that 
salt was produced. Our tests showed that salt was pro- 
duced. And we know that the white precipitate was 
made. I have seen the electron microscopic pictures; 

and it appeared to be uniform product. The only 
696 other reactants in the thing was the calcium ion 

and the silicate ion; and the literature has said 
that you will get a calcium silicate if you react those 
two. I think by the fact that it was generally known you 
would get those, I think we could assume that it was. 

Q Didn’t you overlook the fact that you had excess 
chloride ion? A That doesn’t make any difference. If 
you look in the chemical reaction, it doesn’t make any 
difference. Most reactions are run with an excess of 
one product. 
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Q Mr. Platt, are you really expert on the chemistry 
of silicates? Do you claim to be expert on that? A No, 
I don’t. 

Q Aren’t you sort of arguing with me as to whether 
or not you knew that this was calcium silicate? A No; 
I am arguing what I did. 

Q Doesn’t it come down to this: That you, upon such 
observations as you had made of the subject, concluded 
that it probably was 4 calcium silicate? A By my 
chemical training, I feel I had a right to conelude that it 
was calcium silicate. It had been so stated in the litera- 
ture. 

Q What literature? A I had read it. There are 

probably plenty of cases where you can find it 
697 out. And the fact that we did get the reaction— 

salt—we do definitely know that we got salt; and 
I am quite sure that the other product was calcium sili- 
cate. 

Q Do you always get what you expect to get in a 
chemical treatment? A Generally. Generally: 

Q But not always? A No. Sometimes there are 
conditions which you don’t realize; and they can affect 
it; and you don’t know. 

Q I would like to call your attention to a passage in 
a book entitled, ‘‘Vail Soluble Silicates,’’ which has been 
marked in evidence as Defendants’ Exhibit A-1. Would 
you read that paragraph beginning with the word, ‘‘An 
x-ray ...’’? and ending with the words, ‘‘was absorbed.”’ 
and tell me whether that is consistent with the theory 
you have been voicing about the composition. A You 
want me to read this out loud? 

MR. BEALE: Objection, Your Honor. I don’t think 
that question is phrased as a proper question to ask this 
witness unless he establishes that the witness knows 
something about the book and is willing to accept it as 
a standard work. 

THE COURT: Objection overruled. You may answer 

it. 
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698 BY MR. JOHNSTON: 
Q You may read it quietly to yourself, if you 
will; and then tell me what it signifies to you. 

THE COURT: I think it would be better if he reads 
it for the record. 

MR. JOHNSTON: Very well, Your Honor. 

BY MR. JOHNSTON: 

Q Would you please read it aloud for the record? A 
‘‘An x-ray investigation of the reaction products of 
sodium silicate solution containing 30.2 per cent SiO. 
and 12.4 per cent Na.O with 5N CaCl: in an amount 10 
per cent in excess of the Na:O equivalents, showed no 
evidence of the formation of a calcium silicate. The 
product was reported to be a silica gel on which calcium 
oxide was absorbed.’’ 

Now, on reading that, I would—when was this book 
published? 

Q 1952. A 1952. I would say that that was one 
authority who disagrees with other authorities. 

Q That is, then, inconsistent with the conclusion you 
reached? A That we got calcium silicate, yes. 

Q Now, do you know positively of any authority that 

described what would be the reaction product of 
699 a sodium silicate solution with an excess of calcium 
chloride in solution? Now, positively, I am asking 
you. A I don’t know any specific person. Our electron 
microscope photographs is the best example to prove it. 

Q In terms of published literature, you do not know 
positively of any such authority; do you? A I don’t 
remember the published literature. That is, who wrote 
it. It has been a long time since I was in the produc- 
tion department. I have been connected with sales mat- 
ters and I am not keeping up with it, frankly. 

I do know that the silicates are controversial subjects. 

Q That they are rather complex and you may have 
some surprising things happen in connection with them? 
A I do know that all authorities don’t agree. 
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700 Q Mr. Platt, were you, personally, present dur- 

ing all of the operations that took place in the 
production of what was recorded as Batch 40? A Yes. 
To the best of my knowledge, I was. 

Q You watched everything that was done in that par- 
ticular batch? A I watched everything that was stated 
there at some time or other during it. I didn’t have 
my eyes on every operation simultaneously. 

Q Did you, personally, do the taking of the samples 
out of the reaction material into beakers and testing with 
the indicator? A I did that. 

Q You are positive that you did that? A I am posi- 
tive I did that. 

Q Did you do that on all of the batches that were 
run? A Yes. All that I ran. 

Q Did you, personally, make the additions of the alu- 

minum sulfate solution to the Silene reaction ma- 
701 terial? A As I recall, I did that, yes. 
Q Is your recollection positive on that matter? 
A Quite. 

Q In what size increments were the additions of the 
aluminum sulfate solution made? A I don’t recall the 
exact weights now, but I know we made a solution from 
given weights and I added it by buckets and partial 
buckets. 

Q When a sample was taken out and tested by the 
indicator and the indicator had not changed color, then 
you would put some more buckets of solution into— A 
If the color did not react differently from the blue, I 
would then add some more solution, alum solution. 

Q Then you would take another sample and test 
again. Is that the way you would do it? A I would 
allow it to mix well first; and then take another sample. 

Q Now, what did this helper of yours do in this 
connection? A I think the helper might have helped 
some on the taking the filter leaves from the filtering 
tank, and transferring it into—the Silene into the drums 
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in which we prepared the material for adding the alum 
solution. 
Q Who was that helper? A I don’t recall 
702 exactly which one of the men in the development 
department did that at the time. 
Q Was he a chemist? A That, I don’t know. 


Q Do you recall specifically what he did and what 
you did in each of these tests? A No. 

Q Do you recall the specifics of any one of these 
tests any better than the others? A No. I recall that 
I was responsible for it being neutral and I made the 
actual testing of the material. It was on my decision 
that the alum addition was stopped. 

Q Now, I notice that there is no reference in the 
items that were offered in evidence to any grinding of the 
material or the physical condition of the material that 
was formed. Was a grinding of the material necessary? 
A There was grinding done later. After it was dried. 


703 Q Icall your attention to Page 94 of your note- 
book, which contains the statement, and I quote: 
‘‘Due to having so much trouble grinding and classi- 
fying the pilot plant produced Silene in our laboratory 
equipment, it was discussed as to the possibility of 
grinding pilot plant Silene in the large Raymond roller 
mill.’’ 

Is that your entry? A Yes; this is my entry. 

Q That entry was made, was it not, after the pro- 
duction of the Batch 40? A I don’t—there is no date 
on this entry here. 

Q Look at Page 80. I think you will find the record 
of Batch 40. Will you look at that and then answer my 
question as to whether the entry I read previously was 
made after the entry regarding Batch 40? A Page? 

Q Page 80 has to do with Batch 40 and the entry 
read was on Page 94. Now, what is the answer to my 
question as to whether or not the entry read was made 
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after the entry concerning Batch 40? A I would say 
it was; but there is no date. 
Q Well, did you not keep the book chronologic- 
704 ally, page-after-page? A We did the batches. 
There may have been some pages which we had 
to go back to; or there may have been some special notes 
which did not pertain to any individual batch. 

Q As far as you can determine from your recollection 
and from the organization of the book, the entry in ques- 
tion was made after the work on Batch 40? A I will 
say that the entry is made in the book after the entry 
of Batch 40. 

THE COURT: He is speaking about point of time. 

THE WITNESS: I don’t know. 

THE COURT: Not in the book. 

THE WITNESS: I don’t know. 

BY MR. JOHNSTON: 

Q You do not deny that it was made afterward? A 
I don’t know. 

Q According to the organization of the book, is it 
not normal that it should be considered as having been 
made afterward? A Not necessarily. 

Q I didn’t ask you whether necessarily. Is that a 
normal inference? A Well, not necesarily normal. 

THE COURT: Mr. Johnston, Page 94 is not in evi- 
dence. 

MR. JOHNSTON: I realize that, Your Honor. 
705 THE COURT: Perhaps it would be well for 
you to have that marked. 

MR. JOHNSTON: Yes, Your Honor. I would like 
to have Page 94 marked. I think I have a copy of it 
here. 

I am sorry, Your Honor, I do not have a copy of it; 
so I will ask that the original page be marked in evi- 
dence as Defendants’ Exhibit D. 


Q Now, Mr. Platt, is it true that Page 92 of this same 
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notebook contains a handwritten date entry of ‘‘8-26-42’? 
Just answer, yes, or, no. A Yes. 

706 Q And that Page 97 of the same notebook con- 
tains a date entry of ‘‘Y-17-42’"? A Yes. 

Q And the page which is Defendants’ Exhibit D lies 
between Pages 92 and 972 A Yes, in the book. 

Q Now, would you please look at Page 40 of this 
book. Is there a tabulation on this page of data re- 
specting Batch 40? A Yes; Batch 40 A-1, yes. 

Q Now that, as I would take it, was a running tabu- 
lation of batches by numbers in a column? A That is 
right. There were numbers of the various batches. We 
recorded the results. It was just purely a documentary 


Q Sort of a summary page where you would enter 
certain supplemental data; is that correct? A Some 
data concerning the various batches, physical and chemi- 
cal. 

Q Was all of that data prepared by your department 
or some of it gotten from other parts of the company? 
A Most of this data refers to chemical analysis, and 
physical screen tests, and was prepared by our labora- 
tory. 

Q Not by your department? A Not by the 
707 development department. It was prepared for us 
by our laboratory. 

Q What does the column heading which is fourth from 
the right-hand side of Page 40 denote? Would you 
please indicate that? A That ‘‘mean particle size” 
meant that it was, roughly, the average particle size in 
microns of the laboratory tests of the material. 

Q Now, was that after the material had been ground? 
A Yes. 

Q What does that showing indicate with respect to 
the mean particle size of the Batch 40 material? A 
Batch 40 shows—it says, ‘‘.25.”’ 

Q Where is the ‘‘point’’ in that showing? A The 
‘<noint’’ is on the line, to the best of my knowledge. 
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Q Can you discern a point there? A It is darker 
there. 

Q It could be interpreted as reading ‘‘25’’; could it 
not? A One who is accustomed to reading it wouldn’t, 
I don’t believe. 

Q Don’t you discern a clear point in the items 
708 above? A Yes; but that particular one, the ‘‘2’’ 
starts right prior to the line. It looks as though 

the ‘‘point’’ is on the line. 

Q Are you willing positively to testify that that is an 
indication of .25 rather than 25 microns? A It is my 
belief that that was supposed to be .25. 

Q What does the last column to the right denote? A 
I believe that is per cent unconverted calcium chloride. 
I believe. And I am not positive as to the exact strength 
there. 

Q That indicates what by way of per cent uncon- 
verted calcium chloride for this Batch 40? A 4.06. 

Q Now, do you find anything in this particular tabu- 
lation relative to the percentage of excess calcium chlor- 
ide used in the reaction of these different batches? A 
I don’t see any trends. I see some higher and some lower. 

Q That isn’t my question. Did you find anything in 
the table relative to the amount of excess calcium chloride 
used in the reaction of the batches? A Well, the inten- 
tion was to be approximately the same. 

Q There is nothing in this table that so indi- 
709 cates, is there, one way or the other? A Except 
that our batches were started— 

THE COURT: No, no. He is talking about that now. 
Look at it and let’s have an answer.’ 

THE WITNESS: Nothing in this table. 

BY MR. JOHNSTON: 

Q There is an indication of a considerable variation 
in this last column of unreacted calcium chloride, as I 
understood you to describe that column. A There is 
some indication of change. 

Q Now, there is another tabulation of data on Page 
95 of this notebook; is there not? A Yes. 
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Q And that has to do with batch numbers running 
from 44 up through 67; is that correct? A That is 
right. 

Q Now, in those tabulations, is there an indication 
of the amount of excess calcium chloride used in the 
reaction? A Yes, there is an indication. 

Q And does that not indicate that there are variations 
in the amount of excess calcium chloride used in the 
reaction? A It doesn’t indicate that necessarily there 
Was excess amounts used. It indicates the final result- 
ing product, there was excess. But the excess did vary. 


710 Q Do yon still testify that the same chemical 

conditions were used for all of these reactions 
with regard to the amount of excess calcium chloride? A 
To the best of my knowledge, they were. 

Q How do you account for the fact you have a column 

showing excess calcium chloride with variations? A 
For the simple reason, if there was excess, we 
711 wanted to know what differences it might cause. 
Q Well, was there excess or not? A Well, 

there was apparently some excess. 

Q Now, was there excess used in the solutions that 
were brought together for reaction? A Wasn’t intend- 
ed to be, as I recall. 

Q Not intended to be? A That is, the precipitation 
of the Silene was intended to be under the same condi- 
tions, to the best of my knowledge. 

Q So you interpret the column, ‘‘Excess Calcium 
Chioride,’’ on Page 95, as reflecting differences in the 
results of the reaction? Is that your testimony? A It 
indicates that there was some chloride remaining that 
hadn’t been reacted. 


. e * Ld 
Q I am asking you with regard to the prepa- 


712 ration of what you called the Silene material in 
this work. A In the original Silene, yes, we used 
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a slight excess of calcium chloride. We intended to use 
a slight excess of calcium chloride. 

Q And did you use a constant amount of excess cal- 
cium chloride in all of this work you mentioned in your 
testimony? A We used it for all practical purposes. 

Q Can you answer my question, yes, or, no? Did you 
use a constant amount of excess calcium chloride? A We 
tried to. 

Q To the best of your ability you did; is that correct? 
A Yes, 

Q Then there must have been variations in what you 
did? A There may have been some. 

Q Now, do you testify that this column headed, ‘‘Ex- 
cess CaCl.’’ on Page 95 does not have to do with varia- 
tions in the amount of calcium chloride used for the re- 
action? A It does not necessarily. The reaction might 
not have been completed; and if the reaction didn’t go to 
an end, then there would be a greater excess of calcium 
chloride remaining. 

Q So you don’t recall what it denotes; is that it? A 
I don’t recall why. I know that it was there. That is, 

the tests showed there was excess. But why it 
713 was there in excess, I don’t know. 

Q At what point was there excess, is what I 
am trying to find out? A At the end of the precipita- 
tion. 

Q And your testimony is— A When we quit pre- 
cipitating and filtered, then there was still some excess 
left. 

Q And is that what is supposed to be represented in 
the column J mentioned? A To the best of my memory, 
I believe that is it. I haven’t seen this book in a long 

while. 
714 Q Isn’t it true that the column I mentioned on 
Page 95 shows variations from as little as about 
one per cent of excess, CaCl, to as much as 32.7 per 
cent of excess, CaCl. in these different batches? A 
From one per cent? I don’t see the one per cent. 
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Q About one per cent. A In the neighborhood of 
one or two per cent. 

Q Up to as high as how much? A There is the 
32 which you were talking about. 

Q So there is a range of variations here indicated 
from approximately one to two per cent up to over 32 
per cent in that factor. 

Is that correct or not? A Yes. 

MR. JOHNSTON: If your Honor please. I think it 
would be well to add the pages just referred to in the 
testimony, Page 40 and Page 95 of the notebook, to 
Defendants’ Exhibit D. as Exhibits D-1 and D-2, and I 
so offer them. 

716 Then if you have a material referred to as Batch 
64 and it is called Silene A-1, is that to be taken 

as the material which was neutralized only to the point 
of a pH above eight? A I would think so. 

717 MR. BEALE: Would you read the last ques- 
tion and answer, please? 

(Thereupon the Reporter read the last question and 
answer as above recorded.) 

THE WITNESS: I want to correct—do you mean 
Batch 64-A-1 or just Batch 64 and calling something Si- 
lene A-1? 

BY MR. JOHNSTON: 

Q Well, I think my question has to do with the latter. 
If you have a designation of Batch 64 that is described 
as Silene A-1, I am trying to find out which part of this 
batch that is supposed to refer to. A My understanding 
or my record there was based on the A—was for the 
alum treated material and the first part of the batch 
was the 8.3 material. 

Now, the second part of the batch was the supposedly 
neutral material and it would be—it could be considered 
of the A type. 

Q Well, we have a little ambiguity though, don’t we, 
if we talk about a Batch 64-A-1, in that A-1 could be 
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regarded as a general designation of any alum treated 
material, whereas A-1 with the 64 would haye to be re- 
garded as a particular material of that type? A The 
record speaks for itself on that. The 61—Batch 

718 64A-1 was the phenolphthalin treated material— 
not treated but neutralized with the phenolphthalin. 

The 64-A-2 was alum treated material which |was treated 
to the extent that it was neutral as shown by the bromo- 
methyl blue indicator. 
Q And 64A-1 then was still an alkaline material al- 
though what you call ‘‘neutralized’’. 
Is that correct? A It had been partially neutralized. 


Q Mr. Platt, you were shown this ere at the 
top or toward the top of Page 223 of Defendants’ 
719 Exhibit A-l. A Yes. 


720 Q And now using the same measure that I 
asked you to use on this publication, expressing it 
in units of weight per liter, what would that;/10 per cent 
of sodium silicate solution be per liter of solution? A 
It would be around a hundred grams per liter, 
Q And that was based on the entire sodium silicate. 
Is that right? A Yes. 
Q And based on the Si0., which was sind here— A 
Less. ! 

Q —it would be less? 

And would it be considerably less than the concentra- 
tion shown in that publication? A Well, I would say 
that it would be three and a half to four times less, or, 
this concentration used is about three and a half to four 

times greater than the concentration we used in 
721 our production of sodium—or of calcium silicate. 
Q So the concentrations in this statement here 
are entirely different from the concentrations used— A 
Very much. 
Q —in the Silene? A Very much so. 











Q I show you a patent and ask you if you remember 
having read that at the time of the events concerning 
which you testified? 

Were you familiar with that? A I believe I have 
read this patent; yes. 


722 Q And can you testify that you do recall hav- 
723 ing seen this patent and known of its contents dur- 

ing the summer of 19427 A Yes, I read that 
patent. 

Q Now, was that one of the publications that you 
read, I mean, that you remember having read but couldn’t 
identify during your cross-examination? A Yes, this 
is one of them. 

Q And is that a publication on which you would rely 
to support your knowledge as to the chemical constitu- 
tion of Silene? A Well, the United States Patent Office 
is good enough authority for me. 


Q You do rely on it? A Yes. 

MR. BEALE: I offer in evidence as Plaintiffs’ Ex- 
hibit No. 27 the certified copy of the patent which has 
been marked for identification with that number. 


724 MR. JOHNSTON: Your Honor, I object to this 

if it is offered in any respect as competent evi- 
dence of the contents of the document to the extent that 
it is a document which the witness says he saw. 

Of course, it is to that extent relevant, but not— 

MR. BEALE: May I ask your Honor to reserve the 
ruling until I ask the witness one or two more questions 
about the patent? 

THE COURT: Yes. 

BY MR. BEALE: 

Q Mr. Gage, I shall ask you to— A Platt. 

Q Excuse me. Mr. Platt, I shall ask you to read the 
paragraph commencing with Line No. 40 in the second— 
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THE COURT: Now, counsel was the one who read 
this patent— 

MR. BEALE: Yes, your Honor. 

THE COURT: —not the witness. 

MR. BEALE: Yes, your Honor. 

THE COURT: And the witness should tell what he 

knows about the patent and counsel should not do 
725 ~—‘that. 
BY MR. BEALE: 

Q Well, then, Mr. Platt, suppose you tell me what 
you know about the contents of that patent? A Well, 
in general, it was that you take a solution of calcium 
chloride and react a solution of sodium silicate with 
some—and your proportions are such that there is some 
excess of calcium chloride in it or the reaction and you 
will get a product of hydrated calcium silicate precipitate, 
sodium chloride and some unused calcium chloride in the 
resultant mixture. 

That is primarily— 

Q Again I shall ask you if you will just examine the 
paragraph commencing at Line 40. 

THE COURT: Again the Court thinks counsel is 
taking the place of the witness. If this is being offered 
in support of the testimony given by the witness, the 
witness should point it out and not counsel. 

MR. BEALE: Then I have no further questions on 
that point, your Honor. And I renew the offer of the 
document as Plaintiffs’ Exhibit No. 27. 

THE COURT: And what is the objection? 

MR. JOHNSTON: The objection, I think, your Honor, 
is that this document is not competent to prove anything 
regarding its contents, and the witness has not even 

clearly indicated a recollection of that document 

726 except as prompted by counsel for the Plaintiffs. 
THE COURT: The objection will be overruled. 
The exhibit will be received not for the purpose of prov- 
ing the truth of what it contains, but to determine how 
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far it supports the testimony of the Plaintiff, according 
to his explanation of it. 


BY MR. BEALE: 

Q Mr. Platt, on cross-examination you were shown 
and asked some questions about Page 40 of your note- 
book, Defendants’ Exhibit No. D-1, and I shall ask you 
to explain how it occurs, how this page occurs at that 
place in the notebook with reference to subsequent pages 
on batch numbers as indicated on the page? 

How does it happen that that is at that place in the 
notebook? A It so happens that the original forms— 
the previous page was started by Mr. Holohan, and the 
page was blank on the other side and I continued on the 
other side, and it is—it contains a lot of information 
which refers to later work. 

Q And the tabulation over on Page 95, can you ex- 

plain why that should occur at that place in the 
727 notebook? A Well, there wasn’t any more room 

back on page — the first page, Page 40, to con- 
tinue on. And so we made a new page further on. 

Q And does or does not the date appearing on Page 
95 include work performed both before and after the— 
on batches prepared both before and after the place where 
you would expect to find that page? 

THE COURT: The Court would much prefer to have 
the witness explain it than to have counsel. 

BY MR. BEALE: 

Q Well, will you explain how it is that this is in 
there, Mr. Platt? 

THE COURT: The trouble is that the questions are 
containing counsel’s understanding. 

THE WITNESS: The Page 95 is a record of work 
which was done—some work which was done prior to 
Page 95 and also some work which was done after Page 
95. 

BY MR. BEALE: 
Q But why was it put in that spot in the notebook? 
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That is the point of the question, Mr. Platt? A It was 
just that we were going to continue with further batches 
and I put it further back in the book as—to have a refer- 
ence for it. 
In other words, the batches we were— 
Q Was that at a time when that page was open 
728 in the notebook? A That page was open, yes. 


729 RECBROSS-EXAMINATION 


BY MR. JOHNSTON: 

Q Mr. Platt, did I understand you to testify to the 
effect that a difference in the concentration of solutions 
brought together for reaction would change the reaction 
produce? A I don’t recall that I said exactly that. I 
said it could change the reaction. It could change the 
physical properties in some way or other. 

Q Could change the particle size, could it not? A 
It could. It might also change the extent of the chemical 
product, and it may give off by-products, too, depending 
upon the various concentrations. 

Q Are you testifying as an expert in silicate chemistry 
in that respect? A I think I answered that. I have 
never considered myself an expert. If anybody ever did 
then it was not of my asking. 

Q Well, haven’t you been testifying as if you knew 

the answers? A I have been testifying as one 
730 who worked on this project, saw it through, put it 

into commercial production and have helped sell 
the product for over ten years, and the customers are 
all accepting it as calcium silicate with no complaints. 

Q Are you or are you not expert in the chemistry of 
silicate reactions? A I have answered that. No. 

Q Very well. 

Now, will you please look at the exhibit which was 
marked Plaintiffs’ Exhibit No. 27 and look at it care- 
fully and point to any place in that exhibit where you 
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can find any reference to the use of an excess of calcium 
chloride for a reaction? 

Please take your time. A The reference is that 100 
grams of calcium chloride with aqueous solution when 
reacted with one hundred grams of sodium silicate will 
produce an excess. 

Q Where do you find a statement that 100 grams of 
each of the two solutions you mentioned was reacted? A 
It says— 

Q Read what it says, will you please? A ‘‘A quan- 
tity of calcium silicate was prepared by agitating an 
aqueous solution containing 100 grams per liter of cal- 
cium chloride with aqueous solution of sodium silicate 

having the formula Na.O(Si0O-)3.36 at a tempera- 
731 ture of 25° C. This sodium silicate solution con- 
tained 100 grams per liter SiO..’’ 

Q Is that the passage you have in there? A The 
quantity—the mixture was vigorously agitated. 

I can’t find exactly a mention of ‘‘excess’’. If these 
were used in equal quantities then there would be an 
excess. 

MR. JOHNSTON: I move to strike the ‘‘if” part, 
your Honor. 

BY MR. JOHNSTON: 

Q There is in this patent no mention of the use of 
an excess of calcium chloride? A No, there isn’t in this 
patent. 

Q Had you really thought of this patent until counsel 
brought it to your attention at— A I mentioned to you 
I had read patents, and literature. That is one of the 
things— 

THE COURT: Wait. Answer his question. 

THE WITNESS: Yes. 

BY MR. JOHNSTON: 
Q@ When did— A I was thinking of the patent. I 
wasn’t sure who wrote it. 
732 Q Well, to the extent that this patent describes 
any procedure it is not a complete description of 
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the procedure used for the preparation of Silene, is it? 
A In general that is the procedure used. 

Q Answer my question, please. A What do you 
mean by ‘‘complete’’? Will you make it explicit, please? 

Q Well, can’t you answer the question? A I can’t. 
I don’t understand it. 

Q This patent to the extent that it describes a pro- 
cedure does not describe a procedure in which an excess 
of a calcium chloride solution is reacted with a solution 
of sodium silicate as it was in the Silene production? A 
It states that— 

Q Please answer it yes or no. 

THE COURT: Answer the question. 

THE WITNESS: Not absolutely, exactly. 

BY MR. JOHNSTON: 

Q The answer is ‘‘no’’, isn’t it? 

The answer to my question then is that it does not 
describe that procedure? A One hundred per cent it 
doesn’t. 

Q This patent is a patent for a rubber composition, 
is it not? A At that time it was used in rubber— 


733 BY MR. JOHNSTON: 

Q My question was: Isn’t this patent a patent 
for a rubber composition? A (There was no audible 
answer) | 

Q And I show you the patent so that you may deter- 
mine by reading it if you need to. Look at the title of 
the patent and look at the claims of the patent and maybe 
you can answer my question. A This is not a patent 
for a rubber composition. 

Q You say it is not a patent for a rubber composition? 

What is the title of the patent, Mr. Platt? A ‘‘Rub- 
ber Composition”. 

Q Look at the first claim of the patent. What does 
the first claim start out calling for? A ‘‘This invention 
relates—’’ 
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Q The first claim which is on the second page, what 

does it start out describing? A ‘‘We claim a rubber 
composition comprising rubber—” 

734 Q All right. Don’t read it all to me. It is the 
claim for a rubber composition, is it not? A I 

have to read it all before I find out. 

Q Well, it starts out that way anyway, doesn’t it? 

THE COURT: Let him read it if he wants to. 

BY MR. JOHNSTON: 

Q All right. -Read it all. A It states that a rubber 
composition comprising rubber and a suitable quantity 
of a finely divided precipitated calcium silicate— 

Q Now, will you look down all the claims and see if 
you can find a single claim in there that is not a claim 
for something that contains rubber? A This patent, 
this particular patent, I believe, was for—pertaining to 
rubber composition. 

Q Thank you. 

MR. JOHNSTON: No further questions, your Honor. 

THE COURT: Anything further, Mr. Beale? 

MR. BEALE: I have no further questions, but I 
think in view of the nature of that recross-examination 
that Mr. Johnston has waived his objection to have that 
document in evidence for whatever it is worth, because 
the document speaks for itself—not the interpretation of 
a lay witness. 

THE COURT: At the time I received it I thought it 

was pertinent to the issues herein so far as it did 
735 support the testimony of this plaintiff. It was 

introduced or offered as one of the writings which 
he had seen. I think that does— 

MR. BEALE: That is right; to support his statement 
that Silene was calcium silicate made by a process with 
which he was familiar, your Honor, and that process is 
set forth in the patent, notwithstanding the nature of the 
recross-examination. 

THE COURT: I think I received it for the purpose 
for which it may be used. 
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MR. BEALE: Thank you, your Honor. 


736 BY MR. BEALE: 

Q Mr. Carpenter, will you please state your 
name, age, and residence? A Arthur Whiting Carpen- 
ter, 60—I will be 66 in a couple of weeks—Akron, Ohio, 
943 Genesee Road. 

Q What is your present occupation? A Well, I am 
retired. Actually I am trying to be retired. I am doing 
as little as possible; some consultation; some editorial 
work. I would say just incidental jobs. 

Q Will you state your educational background, Mr. 
Carpenter? A I was graduated in 1913 as a chemical 
engineer by the Massachusetts Institute of Technology. 
In 1914 I did graduate work and received a Masters, a 
M.S., Master of Science, in chemical engineering. 

Q Will you please state generally your employ- 
737 ment since 1914? A The first year I was with 

the City of Alliance, Ohio, as City Chemist in 
charge of the water purification plant. Following that 
after a year I went to Akron, Ohio, in a similar position 
in their water purification plant. 

I was there until World War I when I was in the 
Water Supply Service overseas and with the Army. And 
after my return, in the fall of 1919, I went with the 
Goodyear Tire and Rubber Company in the Techcinal 
Service Division of the Development Department. 

I continued there until early 1922 when I came to 
Baltimore, Maryland, as superintendent of a small heel 
manufacturing plant, the Holtite Manufacturing Com- 
pany, it was then. I don’t think they use that name 
now. I think now they use the name “Cat’s Paw” but 
I am not sure as to that. 

I was there nine months approximately and then re- 
turned to Goodyear to the Goodyear Tire and Rubber 
Company in Akron in Compound Development in me- 
chanical goods. That was in late 1922. I was there until 
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the end of 1926 and the first of 1927 I went to the B. F. 
Goodrich Company as a Development Engineer and Com- 
pounder on new products. 

For a year I was in that capacity and then was trans- 
ferred to the Physical Testing Laboratory as manager 
and that position I held continuously until I was retired 

on April 1st of last year. 
738 While I held the position of manager I was 

loaned by the Goodyear Tire and Rubber Company 
during World War II for a period of approximately nine 
months to the War Production Board. I served in the 
Conservation Division. And then again I was loaned in 
1948 to the National Security Resources Board for a 
period of about four months. 

Q In describing your past employment as you have 
just done you have several times used expressions such 
as “mechanical goods” and “compounding”. 

I would like to ask you in what art or field those 
“goods”, “compounding” are generally related? A I 
didn’t quite get the—you say in what field? 

Q In what are, what subject or field? A Well, me- 
chanical goods deal with industrial products such as hose, 
belting, miscellaneous small molded parts, for a mechan- 
ical application, valves, packings,—a thousand and one 
rubber articles that are used in industry. 

Now, compounding is the art of developing the rubber 
compositions that are used in the manufacture of those 
products. 

Q But all these mechanical goods involve rubber as a 
component? A Definitely. 

Q They are all related to the art of rubber? A The 

Goodyear Tire and Rubber Company and B. F. 
739 Goodrich Company are rubber manufacturing con- 
cerns. 

Q Now, before going into your experience with Good- 
rich, in the time that you worked for them, I should like 
to ask you what was the nature of the work you per- 
formed for the Government during the nine months that 
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you served with the War Production Board? The gen- 
eral nature of that work? A Well, it was the Conserva- 
tion Division and I came down to Washington immedi- 
ately after Pearl Harbor, about a week or two after 
Pearl Harbor. 

And there was need for someone qualified in rubber 
technology to conserve or to help conserve the available 
supplies since the supplies of natural rubber from the far 
east were cut off at the time of Pearl Harbor. 

The ‘work was to advise and recommend and endeavor 
to persuade manufacturers to use other materials wherever 
possible in place of rubber. I also served to represent 
during that period, after about four months of it, I was 
designated by Mr. Wesenthal to represent the ‘Conserva- 
tion Division on the staff of Philip Reed, who was the 
Director of Industry Operations, and in that connection 
I had a personnel problem. 

I had to place men in all of the industry divisions to 
represent conservation men. 


™ * + & 


743 Q Did that work involve at any time the evalu- 
ation of pigments used in compounding? A _ Defi- 
nitely. The work in the raw materials in that it was on 
incoming shipments of materials, and, of course, 
744 compound development involves the development 
of new formulations for rubber products which— 
most of which involve materials and, of course, all new 
materials are investigated, all that we know of. 

Q But it did include pigments? A Definitely. 

Q Among those materials? A Yes, sir. 

Q Did it involve any ‘work in the evaluation of these 
pigments in the rubber compounds? A Yes. 

Q Now, directing your attention to your period of 
employment by the B. F. Goodrich Company, did that 
include the testing of rubber compounds? A Yes. 

Q Did it include the testing of rubber compounds for 
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the evaluation of the vulcanized rubber produced from 
the compound? A Yes, sir. 

Q Did it include the evaluation of the rubber com- 
pound produced and wherein was used pigments? A 
Yes, sir. 

Q Did you have occasion to do that infrequently or 

frequently? A Frequently. 
745 Q And have you—can you, therefore, state that 
you have had experience in the evaluation of rub- 
ber compounds and more particularly the pigments used 
in those compounds? A Yes, I have. 

Q And over how long a period of time has that ex- 
perience extended? A Most of the time since 1920 up 
until my retirement. 

s e * s 
Q In evaluating the test data obtained on the 
746 stress-strain tensile machine is it necessary to know 
anything about the formula of the compound which 
has been compounded and prepared for tests on the 
machine? 

Is that part of the information used in evaluating the 
test data obtained on the stress-strain machine? A 
(There was no audible response.) 

Q Do you understand my question? A Well, I 
understood you to say, to know the formula. Is that 
correct? 

Q Yes, that is right. Is knowledge of the formula 
of any significance in evaluating the results obtained on 
the stress-strain machine? A Well, in many cases it is 
where the test is being used for comparison purposes. 


750 Q Now, I show you, Mr. Carpenter, two docu- 

ments which are in evidence in this case as Plain- 

tiffs’ Exhibit No. 13-A, and Pages 4 and 5 only of Plain- 
tiffs’ Exhibit No. 20. 

The main part is not in evidence and should not be 

considered by you and the remaining portions of this 


293 A 


13-A are not in evidence and should not be considered 
by you. And I shall ask you the following question: 

If you know the formulation of a rubber compound 
such as shown in Plaintiffs’ Exhibit No, 13-A and the 
rubber test data of the rubber produced therefrom as in 
Plaintiffs’ Exhibit No. 20—that is 4 and 5, pages 4 and 5 
thereof—9-20? 

THE COURT: Yes. 

MR. BEALE: I beg your pardon. 9-20. 

BY MR. BEALE: 

Q Can you make an evaluation of the data and tell 
what it shows? A Yes. 

Q Could any other person skilled in the rubber 
751 art make a similar evaluation? A Yes, I think so. 

Q Could you have made such an evaluation as 
early as 1940? A Yes. 

Q Could you have made one in 1945? A “Yes. 

Q Could any other person skilled in the rubber art 
make such an evaluation? Could they have made such 
an evaluation as early as 1940 and— A Yes. 

Q —and specifically in 1945? A Certainly. 

Q Will you evaluate the data shown on those two 
exhibits. 

s ‘od s * 
THE WITNESS: Well, I see here the recipes 
752 for four rubber compounds. The rubber material 
is GR-S, which is synthetic rubber. It is the 
Government general-purpose synthetic rubber. 

The recipes indicate that there is to be a comparison 
between four pigments designated: Silene EF, Calcene T, 
and apparently two experiments, SC-4-645 and SC-4-1145. 
The quantities used of those pigments in the recipes have 
been adjusted to give equal volumes in the compound. 

The figures differ slightly but it will give an equal 
volume in each case. It is approximately, it is approxi- 
mately 30 volume loading; that is, 30 volumes of the pig- 
ment to a hundred volumes of the synthetic rubber. The 
recipes seem to me to be pretty usual recipes for Govern- 
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ment synthetic rubber in that they are accelerated with 
santocure, which is a good accelerator for synthetic. 
They are vulcanized, of course, with sulfur. Zinc oxide 
is an activator; some agerite powder there which is an 
antioxidant to prevent the rubber from deteriorating due 
to oxidation, in the manufacture of GR-S. There is an 
antioxidant, the antioxidant incidentally usually added; 
that agerite powder might not have been necessary in 
this recipe but it certainly would do no harm. Probably 
would give an added age resistance. 
The recipe contains cumar resin which is a 
753 desirable ingredient. There is an indication on 
the recipe giving the length of the vulcanizing 
time required and that is a whole series of vulcanizing 
periods. The purpose of that is to determine how fast 
the compound vulcanizes; that is, each one of these 
recipes, if cured in the same series, it would give a com- 
parative estimate of the rate of cure. 
In this other document which you told me was 9-20 
I find on Page 4 data which— 
BY MR. BEALE: 
Q May I interrupt just a second, Mr. Carpenter,— 
A Yes. 
Q —before you get in there and go back to the page 
of 13-A? 
Is there any indication there as to the temperature of 
cure? A Yes, at 280° F. 
Q Yes. A The times and the temperature. On Page 
4 there is given the comparative data obtained in the 
stress-strain test on the SC-4-645 pigment and it is 
compared with a standard E.F. that I presume is Stand- 
ard Silene EF, and ‘Calcene T, both of which are men- 
tioned in these recipes. 
The cures reported are also at 280° F., however, the 
two lower ones given with the recipes; that is 7144 minutes 
and 15 minutes, are not included on Page 4. And 
754 the instructions with the recipes stop at a hundred 
and twenty minutes at 280 F. and the data in the 
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exhibit on Page 4 include a longer cure, 150 minutes at 
280. 

Now, these data give actual modulus values at three 
points of extension; that is, a hundred per cent elonga- 
tion, three hundred per cent elongation and five hundred 
per cent; that is, modulus at one hundred per cent, three 
hundred and five hundred. 

It also gives the tensile strength at break which is 
labeled tensile and the elongation at break which is 
labeled elongation. Then there is included in the table 
also values for hardness and tear. Under hardness there 
are two values given which are indicated as zero and 30 
seconds; zero seconds and 30 seconds. Zero seconds 
would be an immediate reading when the instrument is 
placed on the specimen and 30 seconds would be another 
reading taken 30 seconds after the instrument had been 
placed on the specimen. 

The difference, of course, is due to a gradual penetra- 
tion of the indenter under the load with time. The data 
itself— 

Q Excuse me again, Mr. Carpenter, but while you 
are going through that, there is a last column that you 
didn’t discuss just now. A Oh, the tear test? Well, the 

tear test values, as I see them here, are values that 
755 Iam quite used to. They are 15 and 9 and 18, of 

that order. That is not the customary way to 
report those values. However, that tear test was the 
standard tear test. The present tear test was developed 
at the B. F. Goodrich Company and it was customary 
traditionally at B. F. Goodrich to report the values as 
pounds pull required to tear a specimen a tenth of an 
inch thick. Ordinary commercial practice has generally 
reported the value as pounds pull per inch thick. 

In terms of tear resistance as ordinarily reported these 
figures should be multiplied by 10 to make them in pounds 
per inch of thickness instead of a tenth of an inch thick. 

Perhaps I should say, too, that in determining modulus 
intensile strength these values given here are pounds per 
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square inch of the original cross-section of that specimen. 
And the elongation is percentage stretch and it is meas- 
ured by scribing a one inch section on the dumbbell which 
your Honor showed me and then measuring the extension 
and computing it on a percentage basis; that is, one inch 
stretched to five inches would be four hundred per cent 
elongation. 

Q May I interrupt again to ask you now, Mr. Car- 
penter, whether the explanation you have just given as 
fo the characterization of the data appearing on Page 4 

of Exhibit No. 9-20 applies equally as to the cor- 
756 responding characterization of the test, types of 

tests on the data shown under Run No. 4 on Page 
5 of the Exhibit No. 9-20? A (There was no audible 
response.) 

Q In other words, what you have said as to tensile 
hardness and tear and the units, do you consider that to 
apply— <A Yes, sir. 

Q —those units— A Yes, sir. 

Q —on the second set of data on Paged? <A Yes, sir. 

Q Thank you. You may proceed. A Well, the first 
observation that I would make from this data is that it 
was perfectly possible to mix and vuleanize this recipe. 

Q Which recipe are you referring to now? A _ All 
four of these recipes. Otherwise, it would not have been 
possible to have obtained any data of this type on rubber 
that was not vulcanized. 

Oh, you could have obtained data but it wouldn’t be 
of this order of magnitude. This would be way out of 
line. It would be very very much below this. 

Well, the indication here is that the Silene EF recipe, 
the Standard EF recipe, in fact, all of them give pretty 

good tensiles. The standard EF recipe is in the 
757  meighborhood of eighteen hundred pounds. The 

maximum tensile obtained at any cure was 1829, 
according to the data. 

The Calcene was somewhat lower in tensile strength. 
The maximum value obtained there was 1560. In the 
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ease of the SC-45 the strength was 2042 pounds per 
square inch. Do you want me to include this other table? 

Q I think you can go ahead and evaluate the first 
table now as to the results and then the second. A To 
me that is a pretty good tensile for GR-S in 1945 be- 
cause—and the—well, it shows definitely reinforcing char- 
acteristics of those pigments. And GR-S as supplied in 
1945 was not GR-S. It was the Government polymer 
co-polymer. It was the co-polymer of butadiene and 
styrene; preliminaries had at 122°'F. known as hot GR-S. 

This was probably GR-S 1000 because that was the 
Government number that ‘was used about that time. 
There are many many variants of these synthetic rub- 
bers. 1945 which you mentioned was very early and it 
is the date of this—was very early in the synthetic rubber 
program. 

As would be expected, the Calcene T gave lower ten- 
siles. The experimental SC-4-645 appeared to be very 
comparable to the Standard Silene; in fact, the maximum 
was a little better. As far as its stretchability, its 
elongation was concerned, the Standard Silene at a good 

state of cure was 545; Calcene was, perhaps, 590; 
758 and the SC-4-645, 790. The SC-645 was somewhat 

more stretchy before breaking than the Standard 
Silene stock or the Calcene stock. They are quite similar 
in hardness; however, the 30 second hardness reading 
is—indicates a little greater hardness for the Standard 
Silene than in the case of the other two compounds. 

Tear resistance shows a very marked difference and 
the SC-4-645 is considerably more resistant to tearing 
than the Calcene and slightly more resisting, somewhat 
more resisting than the Standard Silene stock. 

Now, the modulus values are quite different. The 
Standard Silene, the Standard EF, give relatively high 
modulus values, and the SC-4-645 giving extremely low 
modulus figures for those—for any stock showing, any 
GR-S stock showing in tensile strength. 
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And that is true both at the three hundred per cent 
and the five hundred per cent modulus. The Calcene is, 
at least as far as the five hundred per cent modulus is 
concerned, is intermediate. That is definitely unusual 
behavior in my opinion. I don’t recall having seen any 
GR-S compound that would vulcanize in loadings similar 
to this and give tensile strengths of the order of two 
thousand pounds, eighteen hundred or two thousand 
pounds that would have modulus values at five hundred 

per cent as low as the 383 values shown here. 
759 That 383 value, five hundred per cent modulus 

on a hundred and twenty minute at 280 cure of 
the stock concerning SC-4645 compares with the value 
of the Standard Silene, say, at 60 or 90. Perhaps we 
had better choose the 90 minute cure at 280 of fifteen 
hundred and seventeen pounds, 383 compared with fifteen 
hundred. 

I don’t recall of ever seeing a GR-S stock that would 
give as low modulus as that while retaining the same 
tensile strength or substantially the same. 

The tear resistance shows of the SC-4-645 at 160 to 180 
pounds per inch of thickness compares for the Standard 
EF as with about 150. So it is slightly more resistant 
to tear, as I said. The Caleene T compound on the 80, 
definitely lower as far as resistance to tear is concerned. 

Well, the outstanding things that I see there—I think 
maybe I, could summarize them. First, you can process 
the rubber with these particular fillers and get a rubber 
mixture that can be vulcanized at 280° to produce a 
rubber compound, a rubber stock, which is of the type of 
the dumbbell that your Honor showed me. 

Now, when these formulations are followed and it is 
the same formulation in each case with equivalent volume 
loadings of these four pigments—so that they are held 

comparable. Now, when those are compared at 
760 least for these three in this case, covering the 
SC-4-645 of Exhibit 13-A, the original, that is the 
tensile shown in the Standard EF is retained in the 
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SC-4-645, which is marked on this exhibit as “slurry 
thickened and then carbonated”, the elongation of the 
SC-4-645 is a little higher. 

It is a little more stretchy which would correspond 
with the low modulus. You would expect it to be more 
stretchy. The hardness is slightly less than the Standard 
EF but comparable with the Caleene T. The modulus is 
definitely lower, outstandingly so. 

And I consider that behavior very unusual. 


* * * ? 


764 Q Now, again directing your attention to the 

date of May 31, 1945, did you then have any knowl- 
edge with respect to the product known as Calcene-T? 
A Yes, sir, it was a commercial pigment. It was used 
by a great many rubber manufacturers. 

Q And -were you then familiar with the pigment known 
as Silene EF? A Yes, sir. It was also widely in use. 
Both pigments were used at the B. F. Goodrich Company 
where I was employed. 

Q Now, do you have anything further you wish to say 
with regard to the formulations which you were evaluat- 
ing with respect to page four of Plaintiffs’ Exhibit 9-20, 
or do you wish to proceed now with the test data on page 
five of that exhibit? A May I see the exhibit? 

Q I had understood that we had about covered the 
first page, page four, and you were then about to start 
on page five. I think it would save The Court’s time if 
you proceeded to do so now. A _ I think that is correct. 
I don’t think there is anything else. 

Q Will you proceed to do so, please? A Page five? 

Q Page five. A The table of data on page 

765 __— five, referring to the comparison between standard 
Silene EF and Calcene-T and SC-4-1145, shows that 

the standard EF in the compound gave properties around 
1,800 pounds tensile strength; in the range of 540 elonga- 
tion or stretch at break; modulus, for example, at close 
to 1,500, about 1,517 pounds per square inch cross sec- 
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tion, original cross section; hardness in indentation, hard- 
ness of 60 to 62; and resistance to tear of 14 pounds per 
tenth inch, or, as would commonly be written today, 140 
and 150 pounds per inch of thickness. 

The Calcene is somewhat lower in strength. The stock 
is essentially of the same order of magnitude with respect 
to stretchability at break. It is considerably lower in 
modulus both at 500 percent and at 300 percent stretch, 
very much lower in tear resistance, and somewhat softer 
as far as the indentation hardness is concerned; the tear 
resistance being in the order of 80 pounds per inch of 
thickness, and the hardness in the neighborhood of 53. 
Speaking of hardness, I am using the thirty-second read- 
ing, thirty seconds after the instrament was applied to 
the rubber. 

That is essentially the same as ‘was found or was given 
in the previous table dealing with the other pigment 
SC-4-645, that is, the same relative relationships held 
true. 

Now, in the case of the pigment SC-41145, when prop- 

erly cured up, it gave tensiles very close to the 
766 tensile strength at break of the standard silene 
compound. 

Elongation, stretchability at break, was somewhat 
greater, which corresponds also, that is, in the order of 
850 to 900 percent. That corresponds to very much lower 
modulus figures. And that also was true of the previous 
sample, the SC-4-645. 

The hardness figures are more comparable with those 
given for Calcene than they are with the Silene in the 
rubber. But in both cases the hardness of the SC-4-1145 
is quite analogous to the compound containing the SC-4- 
1145. The hardness is quite comparable to that obtained 
with the SC-4-645. 

In the case of tear resistance of the SC-4-1145, it is 
slightly better than was true with the SC-4-645; the 
SC4-645, as I said, being of the order of 180 pounds 
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per inch of thickness, and the SC-4-1145 going up to 240 
pounds. 

Essentially, the test results indicate that the two pig- 
ments are very similar. 

Q Now, yesterday, in referring to the pigment SC+ 
645, you said something about the nature of the rubber 
with reference to its qualities of high tensile and low 
modulus. Can you make any statement with regard to 
the SC-4-1145? A Well, as I recall, I indicated that in 

the case of SC-4-645 the tensile, ultimate tensile, in 
767 ~—s the order of 2,000 pounds, which is quite good for 

a GR-S compound, combined with a modulus range 
below 400, that is, in this case 383 and 170, was very 
unusual. Jt is unusual to have that combination of high 
strength with low modulus in the case of a synthetic 
rubber, GR-S stock. In fact, I believe I said that I didn’t 
recall ever seeing a compound that had that combination 
of properties. 

Q You were referring to GR-S? <A I was referring 
to SC-4-645 and to the fact that it was compounded from 
a pigment in GR-S, the regular GR-S that was in use in 
1945. 

Q Had you ever seen that combination of qualities 
in a natural rubber compound? A _ Yes, I have. 

Now, the same comments about the low modulus and 
the high tensile in GR-S compounds are applicable to 
SC-4-1145 because the two are essentially similar. 

Q I shall ask you, Mr. Carpenter, whether or not the 
quality of low modulus is an indication of disadvantage 
in the rubber compound? A Not necessarily. The 
quality of low modulus indicates a high degree of flexi- 
bility, the ability to stretch under relatively small appli- 
eation of force; you might say pliability. 

Q Will you state in simple terms for The Court 

768 what quality in the rubber is evaluated by the 
tensile strength? A Well, the tensile strength is 

just what it says. It is the strength exhibited by the 
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material when subjected to a tension load. Any greater 
load on the particular test specimen—in fact, the tensile 
strength is the load that ruptures the specimen. It 
breaks when it attains that value. 

Q Now, as of 1945, did you know anything about the 
tensile strength of vulcanized GR-S rubber in the formu- 
lation of which no pigment or filler had been used? A 
Yes, sir, the tensile strength was very low. 

Q And in the order of what magnitude? A Im the 
order of 400 pounds per square inch when tested in ex- 
actly the same manner. In this case the figures were in 
the neighborhood of 1,800 to 2,000. 

Q As of 1945 did you then know of any commercial 
rubber products which had the combination of qualities 
of high tensile and low modulus, which were in use and 
known to the art? A That is you said commercial 
products, rubber products? 

Q Commercial rubber products, yes. A Yes, I did. 

Q Can you give an illustration? A Well, one illus- 
tration would be in sheeting, perhaps, such as is used in 

hospitals where it is desirable to have the mate- 
769 rial quite strong because it has to be pulled and 

subjected to strain and stretch and force. Low 
modulus flexibility is desirable in order that it bends 
readily and keeps—well, it is essential for the comfort 
of the patient. That is one example of applicability of 
those particular properties in commercial rubber. 

Q Would the combination of qualities of tensile 
strength, modulus, and tear, as shown in the two formu- 
lations, SC-4-645 and SC-4-1145, be in the order of values 
for those properties in hospital bed sheets? A I think 
so. The property of tear is desirable in that particular 
application, that is, under the conditions it is used, and 
high tensile and low modulus and good tear would be 
necessary. 

Q Do you consider that the evaluation of tensile, 
modulus, hardness, and tear are sufficient for the pur- 
poses of making an evaluation of the pigmented rubber 
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formulation, I mean those tests alone? Are they suf- 
ficient for making the evaluation which you have made 
on Plaintiffs’ Exhibit 9-20? A Well, those tests would 
be sufficient for a general evaluation of the material. 


770 CROSS EXAMINATION 


BY MR. JOHNSTON: 

Q Do exhibits 13-A and pages four and five of Exhibit 
9-20, Mr. Carpenter, represent all the information that 
you had been given before your testimony concerning the 
tests which you have described? A I think so. Itisa 
little difficult to answer that, sir, because I have visited 
the laboratory where these tests were performed. 

Q Had you before your testimony studied the papers 
which were marked for identification as Plaintiffs’ Ex- 
hibits 13-B to 13-F, inclusive, which are before you? A 
Yes, sir. 

Q Were you informed that those papers are not 
771 in evidence in this case? A You mean the rest 
of the papers? 

Q 13-B to 13-F, inclusive. 

MR. BEALE: Mr. Johnston, I think the record shows 
I instructed him not to refer to them. 

THE COURT: He said he did, though. 


772 Q Now, looking at Exhibit 13-A, if you will, I 
believe it appears there that the first compound 
listed would contain 66.9 percent of Silene EF? A Yes. 
Q And the third compound listed would contain 72.5 
percent of SC-4-645 and the fourth 73 per cent of 

773 SC-4-1145; is that correct? A Yes, sir. 

Q Now, how can you tell from those figures that 
the compound had equal volume loadings, as you testified? 
A The first compound with Silene—it is well known to 
compounders that the specific gravity of Silene is 2.1. 

Q How do you know that the Silene EF here indicated 
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corresponds to the Silene that is well known to you? A 
Simply because Silene EF to me is a commercial pigment. 
It is offered for sale. It is in general use. 

Q You assumed that this material here indicated cor- 
responds to what you understand as a commercial prod- 
uct? A _ Yes, sir. 

Q All right, will you proceed to the answer to the 
previous question? A Now, if this figure of 66.9, which 
is parts by weight, if that is divided by the specific 
gravity of 2.1, it gives the number of volumes used per 
hundred parts of GR-S. 

There is a slight correction to be applied in GR-S be- 
cause 100 parts by weight of GR-S is not exactly 100 
volume. It depends on the specific gravity of the GR-S 
just as it does with the other. 

Q All right, as to the first recipe, I understand then 
you assume the material here indicated or meant was a 

material that had a specific gravity of 2.1; is that 
774 correct? A That the Silene had a specific gravity 
of 2.1. 

Q And that was your assumption? A Yes, sir. 

Q Now, how did you reach the conclusion that the 
third and fourth formulae involved equal loading? A 
Because that is the customary way of evaluating com- 
parisons of this sort, that is, when rubber technologists 
compare properties of pigments for commercial purposes, 
or in fact to evaluate the pigments, it is customary prac- 
tice to compound in the same volume loading. 

Q How do you know that this series of tests was done 
according to customary practice? A Well, there is an 
adjustment there, and this is a series showing adjust- 
ments both for—well, that is in each case. 

Q@ You mean there is a difference in the weight? A 
In the weight. 

Q But that doesn’t necessarily indicate that there was 
equal volume loading? A Only because it is customary 
practice. 
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Q Do you know anything about the density or specific 
gravity of the materials that are here indicated as SC-4- 
645 and SC-4-1145? A I know nothing from any actual 

determination of the density. 
775 Q Do you know anything whatsoever about 
those two materials? A Well, if I assume that 
the volume loadings are the same, then a specific gravity 
can be calculated. I have done that. 

Q But how can you assume that the volume loadings 
are the same if you don’t know the specific gravity of 
the material? A I answered that question, sir, just be- 
fore when I said it was customary practice to do that in 
making this kind of comparison. 

Q As far as Exhibit 13-A shows, it would appear that 
there are different amounts of these materials in these 
different compounds? A That is right, which to me 
indicates a difference in density. 

Q But that the exhibit itself does not indicate any- 
thing other than a difference of amount, does it? A 
That is correct. 

Q And any assumption or any testimony that you 
made with regard to supposed equal volume loading is 
based on an assumption on your part? A That is right, 
an assumption based on common practice in the industry. 


% * * a 


778 “Q Now, from the papers before you, Mr. Car- 

penter, and no other considerations, no extraneous 
considerations, can you testify positively that the data 
there given were obtained in a reliable manner? 

THE WITNESS: I think when the question says 
“positively,” that the answer is that you cannot from the 
data on this sheet, with no other considerations. 

BY MR. JOHNSTON: 

Q Now, can you tell from the exhibit before you, 
Exhibit 9-20, what procedure was used to obtain the data 
there given? A Would you repeat that question, please? 

Q ‘Can you tell from that exhibit what procedure was 
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used to obtain the data there given? A You cannot tell 
from this exhibit alone. 

779 Q Is your answer then that you cannot tell? 
A This exhibit does not specify a definite pro- 

cedure. 

Q What procedure was used? A It involves more 
consideration in the way of a general appraisal of the 
data. 

Q Now, referring again to Exhibit 13-A, will you tell 
me, please, whether the recipe there indicated corre- 
sponds to any particular test recipe that was known to 
you before you saw the exhibit? A Not exactly that I 
know of. I have no recollection of a specific test recipe 
that is exactly this formulation. 

Q Would that answer apply even if the pigment indi- 
cated on 13-A were a different pigment? 

THE COURT: A what? 

MR. JOHNSTON: A different pigment. 

THE COURT: Oh, yes. 

THE WITNESS: You mean than Silene? 

BY MR. JOHNSTON: 

Q Yes. A Or Calcene or SC-4-645. Why, I think so. 
I have stated that that appears to me to be a good recipe 
for GR-S, but I haven’t said that I had seen an exact 
replica of it used for test purposes, which is the way I 
understand your question. 

Q Does it correspond closely to any test recipe 

780 previously known to you in your experience? A 

In the sense that I mentioned yesterday, yes, that 

is, that I have seen test recipes. JI have seen recipes 

used for GR-S that contain these ingredients in substan- 
tially those proportions. 

Q Have you yourself used such a recipe or observed 
its use? A I have observed its use in my laboratory, 
yes, sir. 
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Q At the Goodrich Company? A At the B. F. Good- 
rich Company. 

Q For what kind of activities was such a recipe used? 
What was the purpose of its use? A For trying out 
materials. 

Q What kind of materials? A In the laboratory; 
sometimes for GR-S, sometimes for testing the GR-S, 
and sometimes for testing pigment. 

Q Did it have relation to any particular kind of rub- 
ber goods? A Not that recipe, no, sir. 

Q Now, in your experience with the GR-S material, 
did you observe that the pigmentation of the material 
generally brought about a high modulus in the rubber, 
the synthetic rubber? A Pigmentation of GR-S gen- 
erally does. 

Q Now, if it fails to produce a high modulus, 
781 what are the usual reasons? Is one of them that 
the rubber compound may not have cured well? 

A That would produce a low modulus, but it would 
also fail to produce other properties. 

Q fs another reason for a low modulus perhaps that 
the pigment was not properly dispersed in the material? 
A That also could result in low modulus. 

Q Now, what other reasons could you suggest as a 
usual reason for a low modulus? Those are the two 
main reasons; are they not? A They are the two main 
reasons. Of course, it is obvious from this data, which 
I understand is in evidence, that there are differences 
in modulus produced by different pigmentation. For 
instance, Calcene-T produces a lower modulus than the 
Silene, presumably in the same material. 

Q And the SC-4-645, however, is a far lower modulus 
than either one of the other two? A _ Yes, sir. 


782 Q Now, looking at the date for SC-4+-645, what had 
happened to it in 30 minutes, according to this? 
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A It was very greatly under-cured, so greatly under- 
cured that no test data is reported. 

Q Now, judging from that data, could you say—in- 
eluding the modulus data—could you testify positively 
that SC-4-645 ever became completely vulcanized? A 
That is taking into account all cures? 

Q Yes. A I would say that it was completely vul- 
canized, certainly, by the time in the 120 minute cure. 

Q That you base entirely on this hardness figure; is 
that right? A No, sir, I base that on the fact that the 

tensile is starting to drop also. 
783 Q I meant to say the tensile figure. That is 
the one point where you have the highest tensile 
figure; is that correct? A That is right. 

Q Isn’t the modulus, however, continuing to rise, the 
500 percent modulus continuing to rise after 150 minutes 
of cure? A The modulus is slightly higher. 

Q That indicates that some further change is taking 
place? A Slight stiffening, that is quite usual. 

Q That is a consequent of vulcanization; is it not? 
A Yes, it is a consequence of vulcanization. 

Q So that there is some vulcanization still going on 
after 120 to 150 minutes, as indicated by this data? A 
Well, rubber technologists don’t think of it in that term. 

Q Could you answer that question? A ‘There is some 
vulcanization going on. The stock is over-curing. 

Q Now, Mr. Carpenter, before a rubber manufacturer 
determines that an unknown pigment is satisfactory for 
practical use in the manufacture of rubber goods, to what 
kind of tests does he normally subject the pigment? A 

The rubber manufacturer normally analyzes the 
784 service for which the rubber article he is intend- 

ing to manufacture would be used. And the tests 
that he selects to evaluate the service, built specifically 
for that use, are then chosen from a wide range of avail- 
able tests. 

Q Well, before you put an unknown pigment into 
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actual use in the manufacture of rubber, wouldn’t 
you want to normally have abrasion tests? A For 
uses where abrasive service would be one of the im- 
portant factors. That to me is a specific evaluation for a 
particular purpose in your choice of tests, and your 
choice of tests would be made more specific. 

I believe that I stated in giving an evaluation of this 
material that it was a general evaluation. 

Q Would you normally have flexing testa A Some- 
times in some cases, yes. 

Q In dealing with GR-S rubber and an unknown pig- 
ment, would you have normally heat build-up tests? A 
For a specific application, yes, sir. 

Q Would you normally have aging tests? 

THE COURT: Aging? 

MR. JOHNSTON: Aging tests. 

THE WITNESS: One might. However, I consider 
that aging is less important in the case of GR-S. Aging 
tests are less important because the GR-S, the synthetic 

rubber, already contained antioxidants. They are 
785 protected to a high degree, and it is well known 

in the trade that they age better than natural rub- 
ber used to. However, for specific purposes, especially in 
high temperature service and so on, I think one would 
probably want age tests. Again, it is specific use. 

BY MR. JOHNSTON: 

Q Now, would you normally have dispersion tests to 
determine how well you could disperse this unknown pig- 
ment into the material? A The manufacturer would 
make such tests, yes. 

Q That is a normal part— A Of a complete pig- 
ment evaluation, yes. 

Q Would you normally have extrusion tests? 

THE COURT: What kind? 

MR. JOHNSTON: Extrusion tests to see how well 
the material might be formed or extruded and then 
brought back together again into one piece. 
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THE WITNESS: Sometimes. Again, it depends on 
whether one intends to extrude the material. 

Processing tests of the type that you mention, dispersi- 
bility, extrusion, and so on, are and would be run by the 
rubber manufacturer for a complete evaluation for use. 

Q And he would do that before he had reached any 

determination that he would actually use this 
786 product in the manufacture of rubber goods? A 

I don’t think he would do it unless he had some 
specific use in mind. 

Q But if he had any use, practical use, in mind, then 
he would run that, these series of tests, before he would 
put his product in use? A [I think so, yes, sir. 

Q Now, can you tell anything from pages four and 
five of Exhibit 9-20 as to whether or not the compounds 
there labeled SC-4-645 and SC-4-1145 would be satisfac- 
tory when subjected to the kind of tests other than stress- 
strain, hardness, and tear tests that normally are applied 
by the rubber manufacturer? A I think the evaluation 
here is restricted to the general properties indicated, 
that is, stress-strain, modulus, tensile, hardness, and tear. 
It does not include any kind as to these additional tests 
that would be run with respect to evaluating the pigment 
for specific services. 

Q And it does not tell you how those compounds would 
come up in performance under those other tests? A No, 
sir. 

* * a cd 
790 Q Now, let me ask you this question: I believe 
you testified that the tear data on Exhibit 9-20 
were to be interpreted differently from the numerical 
figures on Exhibit 9-20; is that correct? A I did. 

Q What was the basis for your statement that those 
figures were to be modified in reading the tables? A I 
know of no generally used tear tests that would give any 
figures of this order of magnitude. The standard tear 
test, which is very widely used and has been for years 
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in the industry, is known as the crescent tear. It 
791 is not so identified here, the crescent tear or Good- 
rich tear. 

The crescent tear, as generally recognized and as pub- 
lished and standardized by the A.S.T.M. specifies the use 
of certain sized specimen, and calculations of the force 
to tear the specimen, based on a sample one inch thick— 
now, no one ever tests or could test satisfactorily a 
sample one inch thick. That is purely a calculated value. 
The test, originated at the B. F. Goodrich Company years 
ago, is very widely used in the industry. And at Good- 
rich it has been customary always, to my knowledge, to 
report the results calculated to a specimen one-tenth of 
an inch thick. 

And when that is done, the results reported are one- 
tenth of the actual numerical values that one would get 
by the other method of calculation. In other words, I 
based my comments yesterday on the fact that these 
values are of the right order of magnitude, and to me 
clearly indicate in view of the fact that that is the stand- 
ard method and the most widely used method of measur- 
ing tear, coupled with the magnitude of the values them- 
selves, they indicate to me that this tear value was ob- 
tained by that method, and that it was caleulated follow- 
ing the original Goodrich practice of referring the values 
to the tenth-inch thickness. 

I would know of no other way that you would get 
values of this order of magnitude. That is the basis for 

the testimony. 
792 Q Does it amount to this, roughly: that unless 
you interpreted the figures as requiring an adjust- 
ment, as you have described, then the figures would rep- 
resent abnormally low values for any material? A For 
any material that I have ever seen. 

Q So you have assumed from your knowledge of your 
own practice at Goodrich that these figures probably 
represent an adjusted figure; is that correct? A I have 
assumed that. And, as a matter of fact, I saw them—I 
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referred earlier this morning to the fact that I had 
visited the Columbia Southern Chemical Laboratory, and 
I saw them running tests of this type; not on this ma- 
terial, but I know that they use it. 

Q At what time? A The Goodrich— 

Q At what time? <A’ Oh, several times, as a matter 
of fact; not in 1945. 

Q Not in connection with these materials? A Not in 
connection with these specific reports, no. 

Q Now, Mr. Carpenter, would you as a rubber expert, 
faced with only the information of a single set of stress- 
strain and hardness and tear tests concerning an un- 
known pigment, be willing to recommend the practical 

use of that material for the manufacture of a rub- 
793 ber composition? A I would if I were satisfied 
in a general way. 

Q Now, please don’t give me an ‘‘if.’’ I would like 
to have an answer to my question. A Would you repeat 
the question? 

(Pending question was read by reporter.) 

MR. BEALE: Objection. I don’t think that question 
calls for any evidence which is relevant to the issue. It 
isn’t the recommendation for a commercial use that is in 
issue here. It is the demonstration of usefulness; not 
the perfection to a commercial basis, Your Honor. 

THE COURT: Objection overruled, you may answer. 

(Pending question again read by reporter.) 

THE WITNESS: I would not recommend on the basis 
of these data the use of a compound of a rubber compound 
containing these pigments for commercial use in a rub- 
ber product for sale. 

I would recommend, on the basis of these particular 
tests, that for specific applications these materials should 
be investigated further along the very lines that 
you have indicated with respect to these other properties 
where those properties were applicable. 
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794. REDIRECT EXAMINATION 


BY MR. BEALE: 

Q Mr. Carpenter, in the early part of your cross ex- 
amination you were asked some questions with regard to 
the volume loading. You were asked and I believe you 
gave your reason for the volume loading with respect to 
Silene EF? A Yes, sir. 

Q You were not asked with respect to the volume 
loading of the Calcene-T. What is its specific gravity? 
A About 2.65. 

Q Did you evaluate that specific gravity figure in 
evaluating the tests on Calcene-T with respect to the 
loading? A Yes, sir. 

Q And did you arrive at any general comparison 
with respect to the volume loadings of Silene EF and 
Calcene-T as shown? A Yes, sir, they are substantially 
identical. That is why I concluded that this series was 
a comparative series run in the conventional way at equal 
volume loading, because two of the series had equal 
volume. 

Q Now, the specific gravity figure that you used on 
the Silene EF was based upon your knowledge as to the 
general character of Silene EF? A Why, yes, that spe- 

cific gravity is well known in the trade. 
795 We have all compounded Silene and used a 
standard specific gravity, which was furnished by 
the Columbia Chemical Company and was checked in our 
own laboratories. We have used it many times. And it 
is those specific gravity standards for Silene and Cal- 
cene, which are standard rubber pigments. 


797 Q Now, as of 1945, did you know the chemical 
composition of the pigment in Calcene-T, know 
what its nature was? A’ As was known in the general 
trade, yes, sir. 
Q What is the composition? A Calcene-T? 
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Q Caleene-T. A It was a fine particle size cal- 
798 cium carbonate, oil coated. 

Q And you used the knowledge that it was cal- 
cium carbonate as part of the information on which to 
use the specific gravity determinations? A Somewhat, 
yes, because calcium carbonate and whitings are chemi- 
cally the same, and the specific gravity of all of them 
is well known. However, the specific gravity of Calcene 
is again a matter of data which has been published, fur- 
nished by the supplier, and has been checked in the rub- 
ber companies’ laboratories. 

Q Now, you were asked on cross examination whether 
or not there was anything on pages four and five, any- 
thing or not on Plaintiffs’ Exhibit 9-20, which gave you 
any help on the specific graph for the volume loading of 
the materials SC-4-645 and SC-4-1145. Do you remember 
the nature of that examination? A I don’t exactly know. 

Q Do you remember whether or not you were asked 
on cross examination if there was anything on the exhibit 
from which you could compute the volume loading with 
respect to these two pigments, the 645 and the 1145 
pigments? A In Exhibit 9-20? 

Q 9-20. Were you not asked that about Exhibit 9-20? 
A I don’t recall. 

Q Or were you asked about 13-A? A I think 
799 it was about 13-A. 

Q Well, I shall ask you whether taking the two 
documents together for evaluation, you find anything on 
pages four or five from which a reasonable assumption 
by one skilled in the art could be made as to the specific 
gravity of the SC-4-645 and SC-41145? <A I think so. 
If one takes all of the data from Exhibit 13-A and Ex- 
hibit 9-20. 

Q By all the data, are you including— <A The for- 
mulations and the test data. 

Q Are you also including the notations under run 
number three in the middle of page four and run number 
four at the top of page five? My question is all directed 
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to volume loading, Mr. Carpenter, and the specific grav- 
ity of the product. A: Well, I hadn’t thought of that 
description under run number three. 

MR. JOHNSTON: If Your Honor please, I don’t be- 
lieve that is in evidence as yet. 

THE COURT: What exhibit are we talking about? 

MR. BEALE: We are talking about test data sheets. 
It is my understanding that the exhibit, pages four and 
five, are in evidence. 

MR. JOHNSTON: If Your Honor please, the only 
part of the exhibit that I have any recollection of being 

in evidence is those parts of the test data which 
799A are in here by reason of my stipulation of record. 
The whole exhibit is not in evidence. 

THE COURT: Is that Exhibit 9-20? 

MR. JOHNSTON: Yes, Your Honor. 

THE COURT: Well, I thought you had only intro- 
duced pages four and five. 

MR. BEALE: That was my understanding that pages 
four and five were in evidence. 

MR. JOHNSTON: Only as to the test data, Your 
Honor, according to my recollection. The test data were 
accepted pursuant to the stipulation of counsel in the 
Interference deposition; do you recall that, Mr. Beale? 

MR. BEALE: On my offer, I understood the entire 
pages four and five were received in evidence for all pur- 
poses. 

MR. JOHNSTON: I do not so understand it. 

MR. BEALE: I might suggest it would save the time 
of The Court if we recessed briefly, Your Honor, and 
checked it. 

THE COURT: Yes, it is just time for the recess. We 
will take a ten-minute recess. 

(Short Recess.) 
800 MR. BEALE: If Your Honor please, we find 
on Page 212 of the record that Exhibit 9-20 is 
received for the purpose of the stipulation. The stipu- 
lation was with relation to the test data. 
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THE COURT: How did that stipulation read? 

MR. BEALE: ‘‘Counsel for Allen having produced a 
sheaf of data sheets which he represents as being reports 
of the rubber laboratory showing the data reproduced in 
the rubber test data tabulations of Exhibit 42 .. .’’ 
—that is, 9-42— ‘‘. .. and the parties desiring to expe- 
dite the testimony, I offer to stipulate that the party 
Allen has witnesses available who, if called, would testify 
that the rubber test data appearing in Exhibit 42 cor- 
respond to determinations which had been made and re- 
ported prior to the date of that exhibit by the rubber 
laboratory in accordance with the procedures accepted by 
the Columbia Chemical Division of the Pittsburgh Plate 
Glass Company.’’ 

And then Mr. Chisholm accepted that. 

“‘T will, at the request of counsel for the party Allen 
also make the same stipulation with respect to the rubber 
test data appearing on Pages 4 and 5 of Allen Exhibit 
9-20.”’ 

THE COURT: Yes. 

MR. JOHNSTON: So that it applies only to the test 
data. 

THE COURT: To the rubber test data. 
801 MR. BEALE: I think there is probably an un- 
answered question on the record, and I will with- 
draw it. 
THE COURT: Yes. 
BY MR. BEALE: 

Q On cross examination, you were asked whether you 
would get a low modulus if the rubber formulation were 
uncured or unvuleanized; and I believe you answered 
that question in the affirmative. Do you remember that, 
Mr. Carpenter? A Yes, sir. Uncured, did you say? 

Q Yes. You would get a low modulus? A Well, if 
it was uncured— 

Q Yes, A —according to the data here, you wouldn’t 
get a test. That was the situation with respect to the 
30-minute cure shown in the data of SC-4-645. 
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Q Well, I think you misunderstood my question. You 
were asked whether—and as I understood, the question 
was a general one—the low modulus figure was an indi- 
cation of lack of cure. A That is true. 

Q Is it the only indication of lack of cure? Does low 
modulus alone require evaluation in determining the lack 

of cure? A No, sir. 
802 Q You were asked whether a low modulus figure 
was an indication that the pigment had not been 
dispersed in the rubber. Are low modulus figures the 
only indication as to whether or not the pigment had or 
liad not been dispersed in the rubber? A No. 

Q Can you tell from the test data appearing on Pages 
4 and 5 of Plaintiffs’ Exhibit 9-20, without considering 
any other test data, whether the low modulus figure was 
an indication of lack of cure or lack of dispersion? Do 
you understand my question? A [I think so. 

Q All right. A In Exhibit 9-20, the data on Page 
4, for example, with the compound made containing SC-4 
645, at the highest cure shown—I mean, that is, at the 
point of maximum tensile, which is 2024 pounds per- 
square inch, the modulus at 300 per cent was|170 pounds; 
at 500 per cent was 383. | 

Q My question asked you to tell me whether or not 
you could evaluate the presence or absence of cure on 
those test data by reference to the modulus figures alone? 
A You said dispersion. 

Q Well, I want cure and then dispersion. A Not 

from the modulus figures alone, no. 
803 Q What do you have to evaluate to determine 

whether or not there was or was not cure? A 
Tensile strength; elongation has significance with respect 
to the state of cure; and also hardness. That is, the 
data would have to be taken as a whole. As‘a matter of 
fact, tear resistance is dependent also on ea state of 
cure. 

Q Is what you have said true as to the determination 
of whether or not the rubber is vulcanized? een have to 
| 
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evaluate all of the characteristics as shown by the tests? 
A Well, cure and vulcanization are used synonymously. 

Q Yes. Now, would your answer be the same as to 
determining whether or not the dispersion or lack of it 
is established solely by the low modulus figure? A No, 
it isn’t. 

Q Now, as a matter of fact, are there other consider- 
ations besides modulus that must be evaluated in de- 
terminating both whether there had been dispersion and 
whether there had been vulcanization? A Yes, I think 
So. 

Q And those other considerations are what? A Con- 
siderations of tensile strength, elongation, tear resistance, 
hardness. With respect to dispersion, it is true, as I 
state, that poor dispersion can give low modulus; but 

poor dispersion also tends to give low tensile; 
804 and it also affects adversely the tear resistance. 
Therefore, I wouldn’t care to make a judgment 
as to either the state of cure, that is, a complete evalua- 
tion of state of cure or of dispersion from a consideration 
of low modulus alone. 

Q What was your evaluation as to the state of cure 
based on all the factors shown in that test data? A In 
the test here of the pigment SC-4645, I consider that 
the state of cure is good. The rubber is well vulcanized 
in this particular SC. It is pretty much at the optimum 
cure at 120 minutes at 180 degrees Fahrenheit. 

Q Now, the last answer you gave me, Mr. Carpenter, 
was with respect to the significance of the figures with 
respect to vulcanization or cure; and I shall ask you to 
tell me the significance of the figures with respect to 
dispersion as shown thereon? A Well, I am of the 
opinion that in the case of that particular compound 
containing SC-4-645, if the low modulus were due to 
poor dispersion, the tensile strength would be lower than 
the 2,000 pounds shown here. 

Q How about the other qualities of hardness and tear? 
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A The hardness probably would not change too much, 
but the tear would probably be lower. 
In other words, what I am saying is that I do 
805 not consider in this particular case all of the data 
indicates poor dispersion. I think that all of the 
data, when we consider the high tensile and the good 
tear, along with the low modulus, I would conclude from 
that consideration that the pigment was well dispersed, 
properly dispersed. 

Q You were asked a question or two about abrasion 
tests. Do you know whether or not there was any gener- 
ally accepted abrasion test on rubber? A There were 
several abrasion tests that were quite widely used. 

Q I believe you testified on direct that you had tested 
Silene EF while at Goodrich? A Yes, sir. 

Q Asa pigment? A Yes, sir. 

Q Had you tested it in GR-S? A I think so, yes, 
sir. 

Q Do you know anything about the— A In fact, 
I know that we did. 

Q Do you know anything about the magnitude of the 
tear test figures obtained on GR-S formulations contain- 
ing Silene EF as a reinforcing pigment? A When cal- 
culated on the basis of a tenth-inch thickness, they are of 

this order of magnitude. 
806 Q And “‘by this order,’’ what are you referring 
to? A I am referring to the data on Page 4 of 
Exhibit 9-20, referring to standard Silene EF, which 
gives tear value of 15. That is way too low for a tear 
test value of a specimen containing standard Silene EF 
calculated on the basis of one-inch thickness. 

It was for that reason that I have stated that the data 
indicates to me, and I have assumed that these figures 
are based on a calculation referring to one-tenth inch 
thickness. 

Q Have you ever tested the tensile properties of 
GR-S formulations containing Silene EF as a reinforc- 
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ing pigment? A Yes, sir. Silene EF was widely used 
as a reinforcing pigment in GR-S during the war years. 

Q Do you remember the magnitude of those tensile 
figures? A Generally of the same order of magnitude 
shown in this exhibit, 1800 to 2,000 pounds for the ten- 
sile strength; and also the relatively high modulus that 
is shown here. In fact, the very high modulus. 

Q Had you tested GR-S rubber in which Calcene T 
had been used as a reinforcing pigment? A Yes, sir. 

Q Were you familiar with the strength proper- 
807 ties of the rubber so reinforced, of that rubber so 
reinforced? A Yes. 

Q What was the order of magnitude of the strength 
properties of that rubber? A From 1200 to 1500 
pounds per square inch of tensile strength; and some- 
what less modulus than would be obtained with Silene. 
This is substantially correct. 

Q And how about the tear strength of GR-S rein- 
foreed with Caleene T as compared to GR-S reinforced 
with Silene EF? <A It is lower, the tear resistance; and 
that is shown here in this data; and that is substantially 
correct. 

Q Do you recall the numerical magnitude of the tear 
figures as compared to the tear figures shown on Pages 
4 and 5 of the report for the Calcene T tests? A Well, 
again, the magnitude—the tear value of 8 on an inch 
thickness would be absurd. It is absurdly low. It 
couldn’t be that. 

* ¥ e e 
808 Q What information is customarily supplied to 
the rubber compounding company, such as Good- 

rich, by the supplier of a pigment? 

MR. JOHNSTON: Objection, Your Honor. I believe 
this is outside the scope of the cross examination. 

MR. BEALE: I don’t think it is, Your Honor. I think 
it quite germane to the long list of tests and character- 
istics about which Mr. Johnston questioned the witness. 





» 
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THE COURT: I will take the answer. Objection 
overruled. 

THE WITNESS: The information presented to a 
rubber manufacturer by a supplier varies quite widely, 
depending on the manufacturer and his facilities for 
evaluating the material, the pigment, in actual rubber. 
And also, I suppose, it varies depending on his eagerness 
to sell. He endeavors to present as much information as 
he is in a position to give if he thinks it will be helpful. 
If he wishes to promote a particular pigment for a spe- 
cific use— 

THE COURT: I think he has said enough to indi- 
cate— 

MR. BEALE: I beg your pardon, Your Honor? 

THE COURT: He, apparently, has gone far enough 
to indicate that we should hear no more about it. Isn’t 
that true? 

MR. BEALE: No; I think he still has information 
which would be of interest to the Court, if the Court 

will bear with him. 
809 THE WITNESS: I have seen many cases where 

the information presented by the supplier to the 
manufacturer was substantially the information given 
here. I have also seen cases where materials were being 
offered and recommended for specific use in which the 
information was considerably amplified by the addition 
of a number of other tests and measures of different 
properties. 

BY MR. BEALE: 

Q I shall ask you whether or not the rubber com- 
pounder, or the company engaged in the compounding of 
rubber requires information as to specific use or general 
use before the compounder undertakes to evaluate the 
pigment presented for possible purchase? A I wouldn’t 
say that the rubber manufacturer requires it. Sometimes 
it is desirable, but it is not necessarily required. 

Q Does the rubber compounder expect to get some 
information as to the properties of the pigment in rubber 
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formulations? A Yes; he expects some information 
from the pigment manufacturer. In fact, I can’t imagine 
@ case where a pigment would be presented for use 
without giving stress-strain data at various cures on 
the pigment. 
oe e Ss = 

812 Q Mr. Carpenter, I shall ask you with refer- 

ence to the test data on Plaintiffs’ Exhibit 9-20, 
whether or not you can evaluate that test data as to the 
two compounds SC-4-645 and SC-4-1145, even if there is 
no comparative data respecting Silene EF and Calcene 
T, without regard to the other data on the other two 
compounds? Can you evaluate the test data as to the 
two test pigments? A There is an evaluation that can 
be made from this test data without regard to the other 
pigments. 

Q And what is that evaluation? A In looking at 
SC-4-645, my evaluation is that the rubber containing 
that pigment, as tested here, can be processed. The rub- 
ber can be made and it can be vulcanized. When that 

is accomplished, the rubber resulting has strength 
813 properties that—in fact, it has strength properties, 

modulus properties, elongation at break character- 
istics, hardness and tear resistance, which, to me, defi- 
nitely indicates that it could be used for some purposes. 

Q On the basis of that test data, and assuming that 
it was presented to you as of 1945, would the data be 
sufficient for you to have recommended that the usual 
development and large-scale exploration be performed in 
the usual course of rubber compounding? A Yes. 

Q Now, you have told me a moment ago that you 
could evaluate the formulations of the two test pigments 
without regard to comparison with Silene EF or Calcene 
T. I shall ask you whether or not you can evaluate the 
two test formulations by comparison with vulcanized 
unreinforced GR-S? A Vulcanized, unreinforced GR-S, 
of course, there are no test data shown here on that. 
However, the characteristics are well known. 
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Q Were they known in 1945? A Yes. Vulcanized, 
unreinforced GR-S is a very weak material in terms of 
tensile strength, so weak as to be practically useless 
without reinforcement. The tensile strength of the order 
of—I think I said; didn’t I mention that--I think it is 

of the order of perhaps 300, 400 pounds or less. 
814 Around 300, 400 pounds per square inch. 

Q Now, you were asked a whole series of ques- 
tions with regard to extrusion, abrasion, flexing, heat 
build-up, tack, heat brittleness, and plasticizing property. 

Was not the general nature of reinforced GR-S as to 
these properties explored and understood by the art prior 
to 1945? I am not asking as to specific magnitude, but 
the general nature of the vulcanized GR-S, reinforced, as 
to each of these properties as to which you were asked. 
A Well, dispersion and— 

Q I didn’t ask about dispersion. I just said, aging, 
extrusion, abrasion, flexing, heat build-up, tack and heat 
brittleness and plasticizing property. Had not those 
characteristics of GR-S been considerably explored as 
early as May 1945? A Yes, they had. The matter of 
extrusion and plasticity, that refers to properties of the 
unvuleanized material, of the unvulcanized rubber com- 
position. The other properties refer to the vulcanized 
composition. 

Q And there was a considerable body of information 
in the prior art as to the flexing properties, the héat 
build-up, the heat brittleness of reinforced GR-S as early 

as the spring of 1945? A Yes, sir. 
815 Q Would you have needed any information as 
to any of those properties before recommending 
the vuleanized products SC-4-645 and SC-41145 for fur- 
ther development in the manner concerning which you 
testified a few moments ago? 

MR. JOHNSTON: If Your Honor please, it seems to 
me the witness is being asked to impeach his own testi- 
mony on cross examination. 

MR. BEALE: [I think not. 
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MR. JOHNSTON: He has testified already that be- 
fore he would recommend the use of any of these com- 
pounds that were the subject of the question, he would 
expect to give it some of these tests that were mentioned 
in the cross examination. 

Now counsel seems to be trying to lead him into a con- 
trary position on redirect. 

MR. BEALE: I think, if Your Honor will remem- 
ber— 

THE COURT: We will see how good a leader he is. 

BY MR. BEALE: 

Q Did you understand my question? A I didn’t 
quite. 

Q I will restate it. On cross examination, you were 
asked whether or not you needed the results of all of 
those tests before adopting a rubber product as a com- 
mercial product. You understood that was the ques- 

tion? A Yes. 
816 Q And you also answered me a few minutes 
ago on redirect examination that the tests on the 
test data sheet were sufficient for you to recommend that 
further development work be done in the usual course 
of development. A That is right. 

Q I shall ask whether you needed, at the time of 
making that recommendation for further development, 
information as to each of these series of characteristics 
concerning which Mr. Johnston asked you? A I would 
not need information as to any additional tests to justify 
a recommendation for further investigation for specific 
application. 

I think that is substantially what I said before. 

Q But you might need them before you recommended 
that the rubber formulation be adopted for all purposes 
in commerce; is that correct? A Certainly; and I 
would certainly want more information, which I would 
expect to get myself, in connection with further develop- 
ments and specific applications to certain definite uses 
with individual specific requirements. 
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819 “AMOS DORINSON 


was thereupon called as a witness on behalf of the 
Party Allen, and, being first duly sworn according to law, 
deposes and says as follows:” 

MR. CHISHOLM: 


“DIRECT EXAMINATION BY MR. CHISHOLM 


“Q Will you state your name; age; and place where 
you live? 
820 “A Amos Dorinson; 939-61 Cedar Street, Park 
Forest, Dlinois. 

“Q What is your education? 

“A I received a Bachelor of Science Degree in chem- 
istry at the University of Chicago in 1937; Doctor of Phil- 
osophy Degree in chemistry at the University of Chicago 
in 1946. 

“Q What has been your employment? 

“A I began my professional career as a research chem- 
ist in the Pittsburgh Plate Glass, Columbia Alkali Division 
here in Barberton. I have also worked for Armour & 
Company research laboratory in Chicago, and Carlysle 
Chemical Works, Cincinnati, Ohio, and now I am with the 
Sinclair Research Laboratory at Harvey, Mlinois. 

“Q Are you associated in any way with the Pittsburgh 
Plate Glass Company or any subsidiary thereof? 

“A At present, no. 

“Q When were you employed by Pittsburgh Plate Glass 
Company? 

“A From June, 1938 until September, 1940. 

“Q What was the nature of the work which you per- 
formed during that period of employment? 

“A Research chemistry in inorganic fields work- 
821 ing with inorganic compounds. 
“Q Did you work with calcium silicate? 
“A Yes, I did. 
“Q Are you acquainted with the term, ‘Silene’? 
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“A Silene is the trade name applied to the calcium 
silicate product manufactured by the Columbia Alkali Di- 
vision, or it was at the time I worked for them, and I be- 
lieve it still is. 

“Q Still is what? 

“A Still the trade name for the calcium silicate product. 

“Q Under whose supervision did you work while you 
were employed by the Pittsburgh Plate Glass Company? 

“A Frederick Gage was my immediate superior. 

“Q Frederick Worthington Gage? 

“A Frederick W. Gage, Worthington, I believe, is his 
middle name. 

“Q Did you keep a notebook while you were employed 
by Pittsburgh Plate Glass Company? 

“A Yes, I kept a notebook. 

“Q What custom did you observe in keeping that ncte- 
book? 

“A The custom in keeping the notebook was to keep 

the notes strictly in chronological order as the work 
822 was performed at the beginning of each day’s work. 

The full date was put at the top of the page and 
then the data for the experimental work was recorded as 
the work progressed and at the end of the day’s work the 
notes were signed and the date again put down, and per- 
iodically from time to time, why, certain people working 
along with me in the laboratory were asked to sign their 
name in that notebook as witnesses to the fact that the 
notebook was in existence at that time and that the work 
that I had performed was recorded there by me. 

“BY MR. CHISHOLM: Now, will you mark this?—I 
am not going to introduce each page in the notebook, there 
are only going to be a certain number of pages. Mark 
this for identification as Exhibit Number 6. 

“(Allen Exhibit Number 6 marked.)” 


“Q I hand you a notebook, number 468, bearing your 
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name and having been marked Allen’s Exhibit Num- 
823 ber 6. Can you identify that book? | 
“A Yes. That is the note book that I kept be- 
tween the dates recorded here or covering December 20, 
1939 and April 12, 1940. | 
“Q What does that notebook contain? 
“A That contains a written record of the! experiments 
that I performed between those dates. 
“Q Will you refer to pages 37 to 45—begin on page 
37 and proceed until page 45. 
“A Page 37— | 
“Q Pages 37 to 45, inclusive. What do those pages 
refer to? | 
“A 37 to 45—” | 
MR. JOHNSTON: I waive the objection. 
“Q Do these pages refer to work which yon did? 
“A Yes, these pages, as well as the other pages in this 
notebook, refer to work that I did. 
“Q Will you describe the work that you did, referring 
to the notes on pages 37 to 45, inclusive? | 
“A Page 37—” | 
MR. JOHNSTON: I waive the objection. | 
“Q What did you do between the period Tuesday, Jan- 
uary 30, 1940 and Monday, February 12, 1940?” 
MR. JOHNSTON: I waive the objection. 
824 “Q Will you refresh you recollection by refer- 
ring to pages 37 to 45?—-what work that is recorded 
on pages 37 to 45 of your notebook did you do between 
the dates of January 30 and February 12, 1940?” 
MR. JOHNSTON: I waive the objection. | 
“Q Do you have any recollection of the work that you 
did? 
“A Oh, yes. I have a vivid recollection, it may not be 
exact in detail since it would be clearly quite unusual to 
remember the exact details of work that one performed 
fourteen—or twelve years ago, rather. 
“Q With your recollection refreshed by the examina- 


| 
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tion of your notebook can you state what you did during 
the dates that I have indicated? 

“A Yes. 

“Q Will you so state? 

“A Well, starting on the Tuesday, January 30, 1940 I 
obtained approximately eight gallons of calcium silicate 
slurry from the plant. That was given an identification 
number of Yd-2-84. I measured its pH at 18 degrees Cen- 
tigrade, found it to be 9.35. The first step in the treat- 
ment of the slurry was to wash out the sodium chloride 
which the aqueous phase contained due to its method of 

preparation in the plant. Half of this original 
825 slurry Yd-2-84 was taken for this wash treatment 

and was filtered and successively repulped with 
water and repulped again until the filtrate proved to be 
substantially free of chloride ion. Then the pH of this 
washed sample was measured and found to be 10.0 at 
26 degrees Centigrade. This washed sample Yd-2-84 
was divided into two portions, one of which, Yd-2-85 was 
used as a control sample and given the same number of 
filtrations and repulpings that the other half, Yd-2-86 
was given. This other half, Yd-2-86 was subjected to 
the action of gaseous carbon dioxide. I might mention 
that Yd-2-86 was in the form of an aqueous slurry and 
to begin with carbon dioxide was passed in for thirty 
minutes and the temperature rose from 26 degrees Cen- 
tigrade to 27144 degrees Centigrade. And a portion of 
this slurry was withdrawn. At this time its pH was found 
to be 9.3 and a sample—a portion of this withdrawn 
material was left to stand. Meanwhile going back to the 
bulk of the slurry the Yd-2-86 and carbon dioxide was 
passed into the slurry for another thirty minutes, a sam- 
ple withdrawn again and found to have a pH of 6.7. And 
again a sample was taken at this point and left to stand 

and then—let’s see—after a time interval from 
826 eleven-twenty-five a.m. to twelve-ten p.m., why, the 

first sample withdrawn from Yd-2-86 after the thir- 
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ty minutes’ carbonation was tested and found to have pH 
of 9.3. In other words, there were no gross changes in 
the hydrogen ion concentration with the passage of time. 

“Similarly the sample withdrawn from the slurry after 
the second thirty minutes’ carbonation was found to have 
a pH of 6.8. Then going back to the bulk of the treated 
slurry Yd-2-86 it was filtered and a sample of the filter 
cake was repulped with water and tested with a glass 
electrode for pH which was found to be 7.4. This case 
was broken up and put in the tray drier and meanwhile 
Yd-2-85, which had been repulped—filtered and repulped 
simultaneously with Yd-2-86, from this filter cake a speci- 
men was withdrawn and pulped up with water and tested 
with a glass electrode and found a pH of 10. And the 
filter cake Yd-2-85 was put in the tray drier also and con- 
tinuing with reference to these two materials on Friday, 
February 2, 1940— 

“BY MR. JOHNSTON: May I interrupt to note on 
the record that the witness is testifying by reading the 
notebook. 

“BY THE WITNESS: May I go ahead? 

“BY MR. JOHNSTON: Yes. 
827 “A On Friday, February 2, 1940 both of these 
materials Yd-2-85 and Yd-2-86 were powdered by 
being rubbed through a 40 mesh screen. A slurry of 5 
grams of the dry powder from Yd-2-85 was made up 
with water and found to have pH of 10. 

“Similarly a slurry of 5 grams of the dry powdered 

form of Yd-2-86 was found to have a pH of 8.4.” 


828 “Q Did you record these notes? 
“A I recorded these notes. 
“Q Do you recall doing this work? 
“A JI distinctly recall doing this work. 
“Q When did you do it? 
“A T distinctly recall doing this work and work of a 
similar nature immediately prior to my leaving the em- 
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ploy of this company. In other words, this was the last 
project I was connected—engaged in before I left the 
employ of this company. 

“Q Did you make these specific entries on the dates 
which appear in your notebook? 

“A Yes, I made these entries. 

“Q Will you describe how you performed experiment 
Yd-2-87 and Yd-2-88? 

“A Yd-2-87 and Yd-2-88—Yd-2-88 is a carbonated cal- 
cium silicate from the plant. The carbonation being per- 
formed on a slurry that was substantially free of chloride 
ion. Carbonating was carried out for fifteen minutes, 
brought, a pH of the slurry to 8.8. Another fifteen 
minutes’ carbonation brought the pH to 7.0. 

“BY MR. JOHNSTON: What page are you reading 
from? 

“A I am reading now from page 42.” 


829 “A Then by adding some of the uncarbonated 
slurry the final pH of the slurry was adjusted to 

7.4. And in the same fashion the pH of the slurry was 
tested for stability with time and found to rise somewhat 
to a pH of 8.2. The cake was put in the tray drier, dried 
and the dried material was ground by passing it through 
a 40 mesh sereen. This dried material is—was desig- 
nated as Yd-2-88. The control material was designated 
as Yd-2-87, was treated in the same fashion as Yd-2-88 
with respect to the number of filters and repulpings and 
dryings and was not subjected to carbonation. 

“Q What was the form of the calcium silicate that 
you worked with—the physical form of it? 

“A At what time?—in the— 

“Q Well, when it— 

“A In the final? 

“Q That you started out, Yd-2-84. 

“A That was in the form of an aqueous slurry. 

“Q Do you have any idea as to what its particle size 
was, approximately?” 
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MR. JOHNSTON: Waive the objection. 

“Q How was the calcium silicate dispersed in 
§30 the slurry? By that I mean what was the physical 
form of the solid calcium silicate? 

“A Oh—it was in a finally divided form by gross 
tactual inspection, no lumps or grit or other hard par- 
ticles could be felt. 

“Q You have said that you obtained the calcium sili- 
cate from ‘the plant.’ By ‘the plant’ what did you refer 
to? 

“A To the Silene plant which was operated at that 
time by the Columbia Alkali Division of Pittsburgh Plate 
Glass Company here in Barberton. 

“Q Will you explain the meaning of ‘pH’? 

“A ‘pH’ is the logarithm of the reciprocal ion con- 
centrate. 

“Q What does it measure? 

“A It measures acidity. 

“Q You mean the degree of acidity? 

“A It measures concentration of hydrogen ions, which 
ean be considered as synonymous with degree of acidity 
although one is an exact expression and the other is one 
that is commonly used. 

“Q Is carbon dioxide an acid? 

“A Carbon dioxide is an acid—anhydride. 

“Q What happens to carbon dioxide which is 
831 bubbled into water? 
“A It forms carbonic acid. 

“Q What is the reaction between carbon dioxide and 

calcium silicate?” 
oF * * 
“A The reaction of carbon dioxide and calcium sili- 
eate may be considered the displacement of a weak acid 
from its compound by a stronger acid. In other 
832 words, the carbon dioxide may be considered as 
replacing the silicon dioxide or silicon in the cal- 
cium silicate from its combination with the calcium oxide 
to form calcium carbonate. 
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“Q What else is formed? 

“A Well, silica is left behind and if it is carbon di- 
oxide—carbonic acid which is reacted with calcium di- 
oxide water is also formed and since this reaction takes 
place in aqueous solution the correct viewpoint of the 
reaction is that carbonic acid is reacting. 

“Q What method did you use to determine pH? 

“A pH was measured in a glass electrode meter. 

“Q Is that a standard method of measuring pH? 

“A Oh, yes. That is very widely used and a com- 
monly accepted method. 

“Q Was that a standard method at the time you ran 
these tests? 

“A Oh, yes, this was a commercial instrument that 
we used to measure the pH with and apparently the 
method was standard enough at the time so that com- 
panies found it worth while to manufacture meters to 
measure the things and put them on the general market. 

“Q What was the physical form of the dry 
product, Yd-2-86 which you produced? 
833 “A The dry product? 
“Q Yes, the dry product. 

“A After it had been powdered or before? 

“Q Well, in either case or both cases. 

“A Before being powdered the material, Yd-2-85 and 
Yd-2-86, and all similar products prepared by a process 
like this was in the form of a friable filter cake which 
powdered readily under finger pressure, felt smooth, non- 
gritty, was readily screened by finger pressure through 
40 mesh and had all the gross physical behavior of a 
material composed of particles of very small ultimate 
particle size. 

“Q What was the color of the product? 

“A The product was colored white. 


835 “( Then what is the chemical composition of 
calcium silicate which you worked with? 
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“A CaO 3.3.—approximately 3.3 to 3.5. SiO. This is 
a standard method of expressing formulas by showing 
the ratio of basic oxide to an acidic oxide. 


“Q What was the physical property of Yd-2-88? 
“A Yqd-2-88 likewise was a white powder with a smooth 
feel to the fingers. 


837 “Q What was the chemical composition of Yd-2- 
842 
& g * e 

“A Why, Yd-2-84, that is repulped material from the 
plant and based on the starting sodium silicate from 
which it was made its chemical composition would be 
CaO 3.3 to 3.5 SiO.. 

“Q What was the chemical composition of Yd-2-86? 


od * * * 


“A —and depending upon the extent of the carbona- 
tion a generic formula, CaO 3.3 Si0.X CO, where X 
stands for the unknown amount of carbon dioxide, un- 
known to me by gross visual—that is, not analytical know- 
ledge, to go back where X stands for the variable amount 
of parbon dioxide introduced into the solid material by 
carbonation. 

“Q How much carbon Woxide would _— to be intro- 
duced in order to obtain complete reaction or decompo- 
sition of Silene? 

& od * * 

838 “A For every mol. of calcium oxide in the origi- 

nal Silene one mol. of carbon dioxide! would have 

to be introduced to displace the silicic acid. | Silicie cal- 

cium oxide has a molecular weight of 40 plus 16 or 15, 

carbon dioxide has a molecular weight of |12 plus 32 
which is 48— 

“Q Will you check your addition? | 

“A Yes, I will. (Witness does so.) 

“Q What is the molecular weight of carlon dioxide? 
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“A 44, And since the calcium oxide is—just a mo- 
ment—I am performing this arithmatic, which is rather 
hard to do mentally—especially for me—the calcium oxide 
is roughly 26 per cent of the calcium silicate, then 26 
times 44 over 56— 

“BY MR. JOHNSTON: 20.4 is what you are after. 

“A In other words for—so that for each mol. of cal- 
cium silicate treated with carbon dioxide—no, I want to 

amend that—for every hundred grams of calcium 
839 _silicate—one hundred parts is better, that makes 

it more general. If a hundred parts of calcium 
silicate is treated with carbon dioxide approximately 20 
parts of carbon dioxide would be needed to completely 
displace the silicic acid. You understand that these fig- 
ures are all approximate based upon my rough memory 
of the atomic weights involved. That can be checked for 
the more accurate figures. They are in any standard 
reference, and the correct amount of carbon dioxide can 
be caleulated accurately based essentially on the prin- 
ciple that J have used in this answer. 

“Q What mol. ratio in carbon dioxide is required to 
react with calcium oxide? 

“BY: MR. JOHNSTON: Objected to as calling for a 
conclusion.” 

THE COURT: Overruled. 

“A That reaction is mol. for mol. to form calcium 
carbonate. 

“Q Now, let’s review again the property—the physi- 
eal form of the sample Yd-2-86. Did you say what its 
physical form was? 

“A I presume you mean the product after it was 
dried?—-ground—it is a white powder which gives a 
smooth uniform feel between the fingers, substantially 

free from grit. 
840 *“*Q And what was the physical form of Yd-2- 
88? 

‘‘A Yd-2-88 had the same white appearance and gave 

the same smooth feel between the fingers. 
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““Q Did you state the color of Yd-2-86? | 
‘‘A I must have since I answered a question about 
the color of all these products as being white. 


“Q What is the calcium salt of carbonic acid? 
‘“‘A The calcium salt of carbonate acid is calelum 
carbonate. 
‘‘Q What is the water solubility of calcium carbonate? 
‘‘A Calcium carbonate is considered as insoluble. 
*‘Q What did you do with samples Yd-2-85, 86, 87, 
88? 
‘‘A Will you amplify that question a little bit—when? 
“‘Q I mean, when you had completed the filtering and 
had recovered the dried product in each case. 
841 ‘“‘A The final step in each case bi to bottle 
and label the product. 
‘‘Q And how did you label each of diese samples? 
‘“‘A I labeled each container with the appropriate 
sample number. For instance, the bottle of Yd-2-86 was 
labeled ‘Yd-2-86’. The bottle of Yd-2-87 was labeled ‘Yd- 
2-87,’ and so on. | 
‘“‘Q Did you do anything else with them? | 
‘A Well, the normal procedure was to deliver a por- 
tion for analysis—to deliver a portion for! testing in 
rubber companies, and the remainder was a he as a re- 
tainer sample. 
‘““Q Where was the retainer sample kept? | 
‘“‘A I believe they were in the custody of Frederick 
W. Gage. At least they were delivered to him. 
‘<Q Who told you to perform the experiments that you 
have just testified? 
‘“‘A I performed these experiments on direct instruc- 
tions from my immediate supervisor, Frederick W. Gage. 
‘<Q What do your notes on pages 46 to 49 inclusive 
refer to? 
‘‘A May I see that book? Surely not expected to re- 
tain that after twelve years. The notes from pages 46 
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to 49 inclusive refer to the reduction of the pH of 
842 calcium silicate product by the addition of sul- 
phurie acids, 

‘“‘Q Did you make the notes on pages 46 to 49 inclu- 
sive? 

“A I did 

‘“*Q What was the occasion for making these notes? 

‘‘A Experiments that I performed, recorded the pro- 
cedure and the data. 

“‘Q When did you perform these experiments? 

‘A \I started them on Wednesday, February 14, 1940 
and this particular set of experiments was completed 
Friday, February 16, 1940. 

‘“‘Q How did you perform the experiments recorded 
on pages 47 to 49, inclusive? 

‘‘A A quantity of slurry, calcium silicate slurry from 
the plant which had been washed free of sodium chloride 
in the manner already described, was treated with a 
measured quantity of sulphuric acid of known strength 
and observations were made of the effect of such quanti- 
ties of sulphuric acid on the pH. For instance, 1000 mil- 
liiters: of the slurry from Yd-2-89 was initially treated 
with 25 milliliters of .1402 normal sulphuric acid. 

“BY MR. JOHNSTON: What page are you read- 
843 ing from? 

‘“‘A Page 46. And this was tested for its pH 
and found to be 10.0. A further treatment was conducted 
by the addition of 100 milliliters of .987 normal sulphuric 
acid to the above slurry and here the pH was found to 
be 9.0. Another experiment was run on another 1000 
milliliters of the slurry from Yd-2-89 using 200 milliliters 
of .987 normal surphurie acid for treatment, and the 
pH was found to be 9.0 after this treatment. Yd-2-92 has 
reference to an experiment conducted on a preparative 
scale. In other words, the object was to obtain enough 
pigment for rubber casting. And in this case 71% liters 
of the slurry from Yd-2-89 was treated with 19.5 milli- 
liters of concentrated sulphuric acid. The normal of such 
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acid is 18 molar. And the pH was found to be 9.1 after 
acidification. The slurry was then filtered and the re- 
sulting filter cake was put in the oven to dry and then 
the dried cake was ground and screened through 40 mesh 
and a portion of this dried material was made into a 
slurry with water and found to have a pH of 9.7. Asa 
control sample a portion of the slurry from Yd-2-89 was 
filtered and repulped as many times as the sample Yd-2- 
92 but was not acidified. It was this material which 

upon being dried and screened and repulped which 
844 had 9.7. 

‘<Q What do you mean by ‘this material’? 

‘‘A The dried cake from Yd-2-93. I have inadver- 
tently interchanged two figures,—two pH figures. The 
sample Yd-2-93, which has the final pH 9.7. Yd-2-92 has 
the final pH of 9.2. 

“BY MR. JOHNSTON: From which page are you 
reading that? 

‘“‘Q You have page 49—’’ 


*““Q Did you perform the work which is recorded in 
your notebook on pages 37 to 49 inclusive? 

‘*A I performed that work. 

‘‘Q Did you perform them on the dates indicated in 
your notebook? 

‘‘A On the dates indicated in my notebook. 

“<Q + What is the calcium salt of sulphuric acid? 

‘‘A The calcium salt of sulphuric acid is calcium sul- 
phate. 

‘<Q What do you know about its water solubility? 

‘‘A It is a substantially water insoluble salt. Its 
water solubility is somewhat higher than calcium carbo- 
nate but nevertheless in qualitative classification it is 

classified as an insoluble salt. 
845 ‘““Q Do you recall what the physical form of 
the product—of the sample Yd-2-92 after it had 
been dried? 
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‘¢A Like all the other final products obtained in these 
experiments it was a friable white cake, easily broken 
up between the fingers and had the smooth nongritty 
feel which substance composed of particles of extremely 
small ultimate particle size give. 

‘‘Q Where did you perform the experiments in your 
notes on pages 37 to 49 inclusive? 

‘‘A In the research laboratory of Columbia Chemical 
Division of the Pittsburgh Plate Glass Company here in 
Barberton, Ohio. 

‘<Q What did you do with sample Yd-2-92 after you 
had recovered and dried the product? 

‘‘A It was divided into portions for analysis for 
rubber testing and for retainer and these were delivered 
to Fred W. Gage. 

‘“‘Q. What is the meaning of the codes Yd-2? 

‘‘A The code Yd-2 was the project number. It signi- 
fies the experimental project under way and all mate- 
rials bearing these two numbers in the designation could 
be recognized as pertaining to that particular project. 

“‘Q Then what is the meaning of numbers 85, 
846 86, 87 and 88%—as associated with the Yd project 
number? 

‘*A The last said number in this code identifies the 
individual material. That is, it identifies it as coming 
from a particular experiment or being a subdivision of 
a particular experiment but in all events it identifies an 
individual specimen. 


“CROSS EXAMINATION BY MR. JOHNSTON 


‘*Q Doctor Dorinson, did you analyze the slurries 
which you have described as being treated in your test 
work? 

‘‘A No, I did not. 

‘“‘Q Did you analyze the slurries which resulted from 
your treatment? 
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‘“‘A No, I did not. 

*“‘Q Did you analyze the products which you said you 
prepared from the resulting slurries? 

‘“‘A I did not analyze those products. They were sent 
to the analytical laboratory in the normal procedure of 
performing such experiments. 

‘‘Q Then it follows, I suppose, that you do not 
847 know how much calcium silicate, if any, was in the 
original slurry of your own knowledge? 

‘“‘A Now, that can be interpreted in several ways. Do 
you mean I do not know what the solids content was in 
the slurry? 

‘“‘Q Well, I mean this, that since you have told me 
you did not analyze the slurry that you took what was 
given to you and used it. 

“<A Yes. 

‘“‘Q That you didn’t personally know what the con- 
tents of that slurry were, except to such extent that 
someone may have told you what they were? 

‘“‘A I operated all the way along on reasonable pre- 
sumption that it came from a portion of the plant which 
was engaged in reacting calcium chloride with sodium 
silicate and it is a reasonable presumption that the ma- 
terial obtained from such a plant would be the material 
that I supposed it was unless its properties were so un- 
usual as to lead me to doubt that, and, similarly, as I 
knew which type of sodium silicate was being used in 
the manufacture of calcium silicate, it is to my mind 
an utterly reasonable presumption to suppose that the 

same ratio of acidic oxide and basic oxides would 
848 be obtained in the calcium silicate as were pres- 
ent in the original sodium silicate. 
849 ‘“‘Q Well, the core of it is, you accepted what 
you understood from being told about the other 
operations as governing the character of what you were 
using, is that correct? 
‘‘A That’s correct. 





340 A 


““Q And you personally did not know of your own 
determination? 

‘‘A No. I knew of determinations reported to me or 
reported to people who in turn allowed me to see the 
results, 

* o e s 
852 *“*Q Who, if anyone, witnessed the performance 
of the various steps which you have testified to 
having performed by your reading of these notes? Bear 
in mind I am asking you who witnessed the steps you 
performed. 

‘‘A You mean did somebody stand at my elbow and 
with their own eyes watch me perform these steps in se- 
quence from beginning to end? 

**Q That is a question I would like to have answered, 
yes. 

‘¢*A In all probability no one, since every man had his 
own duties about the laboratory, so that no one stood by 
me from beginning to end in this rather protracted series 

of operations. They did, however, witness the fact 
853 that I had written these descriptions and these 
data in my notebook. 

“‘Q That is to say from time to time you would show 
your notebook entries to someone and ask him to witness 
it? 

‘“‘A That’s right. 


859 **Q I notice, for example, some entries having 
to do with the coating of calcium silicate with an 

ester, particularly glyceryl oleate. Just for example 
would you be able to recall the nature and results of 
what you did in that connection? 

‘“‘A The same procedures in such coating work as I 
remember it. 

‘“‘Q I am not asking for same procedure. I am asking 
for the particular nature an results of what you did in 
that test. 
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‘“‘A I think it is fantastic to expect me to recall the 
particular events of the experiment. 

“<Q Very well. 

‘‘A —that particular experiment after twelve years. 

“‘Q I don’t expect you to. I simply want to make 
clear that it cannot be done. 

‘“‘A I do recall very vividly our general pro- 

860 cedure. 


“REDIRECT EXAMINATION BY MR. CHISHOLM 


“‘Q On page 37 of your notebook there is a statement 
opposite the code number Yd-2-84, ‘This is approximately 
eight gallons of calcium silicate slurry obtained from the 
plant.’ Who obtained that ealcium silicate slurry from 
the plant? 

‘“‘A Now, let me try to recall—in all probability it 
was Fred W. Gage and I.”’ 


861 ““Q How accurate is the pH determination? I 
mean, within approximately how many pH units 
or fractions thereof. 

‘*A This depends to a great extent on the circum- 
stances. With a slurry such as we have in wet calcium 
silicate there is a possibility that the glass electrode 
might be—might become coated and introduce strange 
potentials and cause variation of one-tenth to two-tenths 
of pH unit and I have observed drifts as large as that 
with materials that tend to coat the glass electrode. 

e e eS * 
862 MR. CHISHOLM: “JAMES LEOWN REYN- 
OLDS was thereupon called as a witness on behalf 
of the Party Allen, and, being first duly sworn accord- 
ing to law, deposes and says as follows: 


“DIRECT EXAMINATION BY MR. SPENCER 
‘“*Q. Mr. Reynolds, will you state your name and age? 
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‘‘A James Leown Reynolds, that is L-e-o-w-n. 

““Q How old are you? 

“A 45. 

‘“‘Q Where do you live? 
863 ‘¢‘A Barberton, Ohio. 
**Q + What is your schooling? 

‘*A I attended Grove City High School, Grove City 
College at Grove City, Pennsylvania—naturally assume 
grade schools too. 

‘“‘Q That is adequate. What did you study at Grove 
City College? 

‘“‘A I received a Bachelor of Science degree with a 
major in chemistry. 

*“*Q Where and by whom are you employed? 

‘‘A Iam employed by the Columbia Southern Chemi- 
cal Corporation, a subsidiary of the Pittsburgh Plate 
Glass Company. 

‘“‘Q How long have you been employed by Columbia 
Southern? 

‘‘A Approximately 2314 years with this company and 
its predecessors or— 

‘‘Q Are you referring to the parent company under 
which the Columbia Southern formerly operated as a 
division? 

“A Yes, sir. 

‘“‘Q What were your duties in the period between 1940 
and 1946? 

““A 1940 to ’46—I was working directly in the de- 

velopment department at that time. The work 
864 consisted of analytical work and pilot plant work, 

interchangeably. There was not any one specific 
period I don’t believe. 

‘*Q Who was your supervisor? 

‘‘A You say 40 to 746? 

“Q Yes, sir. 

‘“‘A I might have had more than one, but for a large 
part of that year, Edward Allen. 
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‘‘Q Who else in this period supervised your activi- 
ties? 

‘‘A May I ask, do you mean direct supervisor? 

“‘Q Yes, sir. I meant the person to whom you 
ordinarily reported. 

‘“‘A Well, as I have stated, Merle Allen; Mr. Clyde 
Phillips would be possibly the other one, and let’s see— 
I believe that’s all. Those were the specific group lead- 
ers and they might have changed. I believe those two 
are the— 

*“‘Q Is the Mr. Allen to whom you refer the Edward 
M. Allen who is a party to this interference? 

“A Yes, sir. 

‘“‘Q Did your work involve any chemical research to 

formulation of other work directed to new results 
865 in operation? 
‘A Yes, sir. 

“Q Who is Mr. Allen? 

‘‘A At the present time he is assistant director of 
research—excuse me, development for the Columbia 
Southern Chemical Corporation. 


‘“*Q What was the specific area of work in Mr. Allen’s 
group? 

‘‘A He was on pigment work. 

‘‘Q Did you do work under his supervision during 
this interval on pigment? 

‘‘A Yes, sir. 

‘“*Q Will you state in your own words the gen- 
866 eral nature of the work that you performed on pig- 
ment? 

‘‘A Well, I was investigating the improvement of the 
quality and largely on calcium silicate pigments. 

‘“Q Was Pittsburgh Plate Glass Company manufac- 
turing commercial calcium silicate pigment in this inter- 
val? 

‘‘A Yes, sir. 
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‘“‘4 Do you know when such commercial manufacture 
commenced? 

‘‘A ‘To the exact time, no. 

‘<Q I mean approximately. 

‘““A Well, I will say—you say commercially— 

‘“‘Q I mean manufacturing calcium silicate pigments 
for sale. : 

‘SA J think 1940. That is—very poor memory in that 
respect. 

‘<Q Were they commercially manufacturing calcium 
silicate pigment when you started to work on them? 

‘‘A When I started—no. I think my work preceded 
that. That is why I am hesitating in saying the exact 
date. I: think the work more or less in the pilot plant 

stage before it went into production. 
867 **Q The pilot plant stage of what, Mr. Reyn- 
olds? 

‘“*A On the calcium silicate pigment. 

““Q Were you familiar with the manufacturing opera- 
tion in January in 1941? 

“A Yes. 

*‘Q Do you recall under what brand calcium silicate 
pigments were marketed by Columbia? 

‘*A Silene. 

‘‘Q Would you describe Silene, the Silene product as 
you knew it at that time? 

‘‘A Well, it was the calcium silicate pigment used in 
the rubber industry. 

‘“‘Q. What was its physical nature? 

‘‘A It was a finely divided white powder. 

‘‘BY MR. SPENCER: I will ask the reporter to mark 
the notebook Allen Exhibit 16 and also the photostat, 
for identification. 

‘‘¢ Alien Exhibit Number 16 marked.) 

‘“*Q Here is a notebook that has been marked as Allen 
Exhibit 16. Will you examine it and tell me if you know 
what it is. 





345 A 


‘“‘A Yes, sir. This is my personal notebook in which 
I kept daily records which described the work that 
868 I would have—was assigned in those periods. 


““Q Did you use the book for more than one purpose? 

““A Yes. This particular book I had, this goes—to 
be correct this goes to January 31, 1949 in all its sub- 
stance. Now, you are asking about this particular book. 

‘“‘Q. That’s right. Will you just describe what the gen- 
eral nature of the data recorded in the book is? And if 
it covers more than one category just describe briefly 
what categories. 

‘*A It does cover more than one category. This par- 
ticular book—this was really a work book in which is 
stated—it shows on different days the work started and/ 
or completed, perhaps, but at least started. And then 

as you go on through I find it has been changed 
869 over and lost that category and for the large part 

it is more or less just a time record book. It is 
a book in which you asked me what I did on a certain 
date, for example, in 1943, what I worked on, I can tell 
you, and the number of hours spent. So you see it does 
have two categories. It even has my personal record on 
United States Savings Bonds. So it has—it is true, it 
is a work book. 

‘“‘Q In whose handwriting are the entries in the book? 

‘““A Jt is mine. 

“BY MR. SPENCER: I would like to offer the book 
in evidence.’’ 

MR. JOHNSTON: I waive the sbjedion| 

MR. BEALE: If your Honor please, Plaintiffs here- 
tofore have had marked for identification as Plaintiffs’ 
Exhibit No. 9-16 an exhibit, and I do now offer as Plain- 
tiffs’ Exhibit No. 9-16 that exhibit. | 

THE COURT: Since there is no objection, Plaintiffs’ 
Exhibit No. 9-16 will be received. 

(Thereupon the document heretofore ee Plain- 
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tiffs’ Exhibit No. 9-16 for identification was received in 
evidence.) 
**Q Now, Mr. Reynolds, referring to what you have 
said is the record of your work insofar as—does that 
mean that the book includes data you recorded for 
870 your experimental work you performed in the nor- 
mal performance of your duties? 


871 ‘*Q What was your custom, Mr. Reynolds, dur- 
ing your employment as to recording data pertain- 
ing to your work? 

‘‘A It was my custom to keep a book of that nature 
in which I recorded the date the work was started and/ 
or completed, in the manner of such as this, in which I 
explained perhaps briefly in my own way in notes, and 
from these notes or this notebook in future reports of 
a more complete detailed report may have been written. 
It was our custom to prepare monthly reports and which 
was—or ja summary of work done during that particular 
month. 

‘‘Q To whom were the reports that you have just 
testified made? 

‘‘A To my immediate superior which would 
872 have been Mr. Phillips, Mr. Allen—I am confining 
mine to this period of time. There was others as 

time goes on. 

‘“‘Q That is all that is necessary. Please refer to 
page 33 in Exhibit 16. What is that entry? 

‘““A Page 33? 

““Q Yes, sir. 

‘¢A Which one do you refer to? 

*“‘Q The first entry at the top of the page. 

‘“‘A Qh, excuse me. The first entry is August—Sep- 
tember—September 19, 1941. That entry signifies the 
hours charged on specific jobs. It says that— 

*“‘Q Mr. Reynolds, I didn’t mean for you to read 
the memorandum. I mean, what is the significance of 
the entry with reference to work you performed? 
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‘‘A I shouldn’t read it out loud, then. Well, I ob- 
tained some Silene slurry which I gassed with carbon 
dioxide until it was no color with phenolphthalein indi- 
cator which I filtered and placed in oven to dry. 

‘“‘Q Mr. Reynolds, does this record which you 
873 just read have reference to work which you per- 
formed yourself? 

‘“*A Yes, sir. 

“<Q When was that work performed? 

‘“‘A Well, that was on 9/19/41. That is largely—it 
was started then. 

‘“‘Q I think you have testified your custom was to 
make an entry in your notebook when you started a par- 
ticular operation and was the entry of figures 9/19/41 
in conformity with that practice? 

“‘A Yes, sir. 

‘“‘Q The note makes reference to Silene. What was 
Silene? 

‘*A Silene was a finely divided calcium silicate pig- 
ment. It was the trade name for that and manufactured 
by Columbia Chemical Division of Pittsburgh Plate 
Glass Company. 

‘‘Q Where did you get the Silene that you used in 
performing this work? 

‘‘A Well, the produce Silene slurry was obtained— 
now, it is possible it would be obtained in two ways. We 
were—for the most part we got production Silene di- 
rectly from the production department, but there were 

cases when we might have used filter cake and re- 
874  slurried it. I can’t tell from these notes which it 
would be, one of the two. 

‘<Q You have no independent recollection of that fact 
with reference to these notes? 

‘‘A Not with reference to these notes. 

‘“‘Q The notes make reference to Silene was gassed. 
What is the meaning of the expression ‘Gassed some 
Silene slurry with CO:?’ 
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‘‘A That is meant you allowed the gaseous carbon 
dioxide to bubble up to the slurry. 

‘‘Q What is the significance of the entry in your notes, 
‘until no color with phenolphthalein?’ 

‘‘A \Phenolphthalein is a conventional indicator. The 
material of that particular indicator is such as an alka- 
line solution, red, and an acid solution would be color- 
less and the calcium silicate—the Silene slurry, we will 
say, being an alkaline then wouldn’t start the slurry— 
or—and therefore at the start of the experiment the slurry 
would be red. And upon gassing the color is—disap- 


¢ : ha 99 
Q Why does the color disappear? 


875 ‘*A Phenolphthalein is an indicator, indicators 

are weak acid or bases which by their nature indi- 
cate an interval of phenolphthalein which—or I should 
probably have said phenolphthalein interval, and that is 
their characteristic. That is why they are used as a 


means of determining the pH of various solutions. 

““Q Is that the purpose for which you used it in this 
experiment, Mr. Reynolds? 

‘“‘A Yes, sir. 

*““Q At what pH does phenolphthalein change from red 
to colorless? 

‘“‘A Approximately 8.2 to 9. 

*“*Q And for what purpose did you use it in this 
experiment? 

‘“‘A Well, I was attempting to reduce the pH of the 
Silene slurry or to see if it was possible to reduce the 
pH of the Silene slurry by this method. 

“‘Q What is the significance of the notation, ‘Allen?’ 

A That signifies that the work was requested 
876 by Mr. Allen. 

*“Q Did Mr. Allen instruct you to do this oper- 
ation which you have recorded in your notes? 

‘““A Yes, sir. 
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‘“‘Q The note makes reference to, ‘filtered and placed 
in oven to dry.’ What was the nature of the filtered and 
dried substance in terms of physical properties? 

‘“‘A It was a finely divided white powder. 

““BY MR. SPENCER: Will the reporter please mark 
for identification the original and the photostat? 

‘¢(Allen Exhibit Number 17 marked.) 

“‘Q Mr. Reynolds, here is an exhibit marked Allen 
Exhibit 17. Do you know what it is? 

‘“‘A' Yes, sir. 

*“‘Q Will you tell me? 

‘‘A This is my progress report for September, 1941 
and which summarizes the work during that period. 

““‘BY MR. SPENCER: I offer it in evidence,” 

MR. JOHNSTON: I waive the objection. 

MR. BEALE: I, therefore, offer in evidence, your 
Honor, as Plaintiffs’ Exhibit No. 9-17 the document 
which has been so marked for identification. 

877 THE COURT: Plaintiffs’ Exhibit No. 9-17 is 
received. 

(Thereupon the document heretofore marked Plaintiffs’ 
Exhibit No. 9-17 for identification was received in evi- 
dence.) 

* 2 Ls & 
878 ‘“‘Q Under the general heading of miscellaneous 
work I see reference to Silene and thereafter a 
statement of work performed. Did you do the work re- 
ferred to? 

“A Yes, sir. 

‘““Q When? 

‘“A It was done on 9/19/41. 
879 ‘‘Q You are making reference to your— 

‘“‘A I am referring back to the work which I 
have just described on page 33 of my work book. 

‘‘Q Did you prepare the progress report which you 
have identified? 

‘‘A No. It was a custom to prepare a handwritten 
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draft of our work which was submitted to our superiors 
or supervisors—not superiors— supervisors, for okay or 
approval and then eventually typed into this form by a 
stenographer. 

‘*Q What disposition was made of the typed copy? 

‘‘A Then they were distributed to interested persons 
in the organization. A copy was then—or copies placed 
on file. 

‘“‘Q Do you know where they are placed on file of 
your own knowledge? 

‘*A We kept a file record in our own department, I 
had a personal file record and from then on I don’t 
know—I imagine there is more than one of those kept. 

*“Q Do you recollect whether this particular report 
was referred to anyone—to a supervisor? 

‘““A Yes, it was. It was addressed to one Clyde 
880 Phillips—I should say C. C. Phillips. 

‘*Q Is he the Mr. Phillips you already testified 
was your supervisor during the period, the interval from 
1940 to °46? 

‘*A Yes, sir. 

‘‘Q Mr. Reynolds, where was the work performed 
that is referred to in your progress report? 

‘*A In the development department. 

‘“‘Q At what place—what town? —is what I mean. 

‘““A Oh, I see. In Barberton, Ohio. 

‘“*Q All right. Will you examine the document and 
tell me whether it accurately reports your performance 
of work? 

‘“*A In respect to the work on Silene, yes, it does, 
more completely than the notes—or note. 

‘“‘Q I note the progress report refers to the pH of 
the dry ground Silene as being 9.05. Did you determine 
this yourself? 

‘‘A No, sir. 

“<Q Who did? 

‘*A This was done in the analytical laboratory of our 
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company. We had two, so I don’t know exactly from 
these records which one. 
881 ““Q Well, it is not— 
‘*A It was in the analytical laboratory. 

‘‘Q That is not, then, the report of your own determi- 
nation of the pH in reference to the sample there identi- 
fied? 

‘“‘A That’s right. 

“‘Q You just testified to treating Silene slurry with 
carbon dioxide in the month of September, 1941. Did you 
treat Silene slurry with other substances? 

‘“‘A Yes, later on. If you are not inferring that 
month all right. 

“‘Q Subsequent, however, to this work that you just 
testified, your testimony is that you did treat Silene slurry 
with other substances? 

“A Yes. 

“‘Q Can you tell me what some of the substances 
were? Do you have any recollection without referring to 
your notes—just in general? 

‘“‘A Yes. Silene was treated with aluminum sulfate. 
I recall alum. 

“‘Q At whose instance did you do that? 

‘‘A Mr. Allen’s. 

‘‘Q Do you know what the purpose of the treatment 
was?’?’ 

e e & s 
882 ‘‘A The purpose of adding alum to Silene slurry 
was an endeavor to reduce the pH. 

‘“‘Q The purpose, then, was the same as the purpose 
you testified to as to add carbon dioxide to the slurry? 

‘SA Yes, sir. 

‘“‘Q Who directed you to add alum to the slurry?— 
do you recall without referring to your notes? 

‘*A J would say Mr. Allen. 

-*Q Now, will you please refer to page 36 of your 
note book? 

‘*A (Witness does so.) 
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‘“‘Q What is the first entry on the page?—I don’t 
mean with reference to the text. I mean—if you will 
examine it and tell me what the purpose of the entry is. 

‘‘& Well, the first entry has nothing to do with cal- 
cium silicate pigment. I don’t know whether you want 
that or not. Maybe I am being too technical, I don’t 
know. 

‘“‘Q What is the date of the entry? 

‘“‘A January 2, 1942. 
883 ‘<Q What did you—what is the purpose of the 
entry under that date in your notebook?”’ 

MR. JOHNSTON: I waive the objection. 

‘*Q Will you look at the paragraph that begins, ‘Add- 
ed alum to Silene.’ Is that a report of work that you 
had commenced on that day? 

‘*A §6Yes, sir. 

‘““Q Will you describe to me from your own recollec- 
tion, if you can, what the work was? 

‘‘A A regular production Silene slurry was obtained, 
diluted to an easy consistency—I see here—and then to 
that solution was added an alum solution. It was then 
filtered and eventually dried and milled. I used the 
word ‘eventually’ to distinguish—there is two operations 
—those two operations were not completed on January 2. 

‘“‘Q Mr. Reynolds, is this work that you are now 
testifying to work which you earlier testified you per- 
formed subsequent to the gassing? You testified, I be- 
lieve, without reference to your notebook that after gass- 
ing Silene slurry with CO. you treated it with alum 
under Mr. Allen’s direction. Is this a record of such 
work? 


‘A Yes, sir. 
884 ‘<Q. What do you mean by ‘alum,’ Mr. Reyn- 
olds? 


‘“‘A Jt is aluminum sulfate. 
<Q Where did you obtain the alum which was used 
in that experiment? 
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‘“‘A It was undoubtedly obtained from our laboratory 
stockroom. 

‘“‘Q Do you have an independent recollection of hav- 
ing obtained it from the laboratory stockroom? 

‘““A No. Only that that was there and has—is still— 
still now the custom or means of obtaining such chemicals 
that me may have to use. 

‘“‘Q I notice that in the entry under the date to which 
you are testifying the symbol ‘A1:(SO,):’ and the words, 
‘analyzed 54 per cent.’ Can you explain that entry to 
me? 

‘“‘A Well, it is undoubtedly—this undoubtedly was a 
hydrated reagent.’’ 

MR. JOHNSTON: I waive the motion. 

*“‘Q Mr. Reynolds, do you have any recollection of 
having analyzed the sample which you used in this par- 
ticular experiment? 

‘“*A Personally, no. And I know it was undoubtedly 

submitted to the laboratory for analysis.’’ 
&85 MR. JOHNSTON: I waive the motion. 

*“‘Q You have no independent: recollection of 
whether you or—you made the analysis or someone else. 
Is that correct? 

‘‘A That is correct. 

*“‘Q Will you refer to the chemical equation and the 
subsequent figures in the entry and explain their meaning 
to me? 

‘“‘A Well, I added aluminum sulfate as stated and 
endeavored to reduce the pH. I also calculated the 
amount of aluminum sulfate that would react with the 
lime in the calcium sulfate pigment and I used the mole- 
cular equation in order to determine that. 

‘“‘Q In order to determine— 

‘‘A In order to determine the amount of aluminum 
sulfate that I would have to use. 

“Q To neutralize— 

‘‘A The Silene. The—to neutralize, to react with, 
if you wish, the amount of lime or—well, I say the 
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amount of calcium oxide in the amount of the slurry 
which I was working with. 

‘“‘Q What did your calculations show in reference— 

is there an entry that shows the calculated amount 
886 required? 
“A Yes. 446 grams. 

‘‘Q I note in your entry that you did not add the en- 
tire amount? 

‘A That’s right. 

**Q Will you explain that? 

‘A: (Why I didn’t add the entire amount? 

“Q Yes. 

‘*A Well, undoubtedly the accuracy of the calculation 
down to the fine points, I see where I took and dissolved 
the alum as a matter of a very small difference in point 
—used 440 instead of 446, perhaps it is a matter of not 
being able to weigh any closer. I dissolved that in water 
and added to the Silene slowly. And I was employing 
an indicator and essentially I—by the indicator reaction 
in itself I didn’t need as much as I had figured I would. 

**Q Next to the last line of the entry under the date 
you have just testified to I see the word, ‘pheno.’ Is that 
an abbreviation? 

“A Yes, it is. 

“Q What is the abbreviation for? 

‘“‘A That refers to phenolphthalein. It is a matter 

of custom or habit. 
887 ‘‘Q For what purpose was the phenolphthalein 
added? 

‘‘A It was to indicate a pH which in other words, as 
stated before, unless you used phenolphthalein it would 
be alkaline to phenolphthalein or red. Phenolphthalein is 
another characteristic, so—I mean, at the start then I say 
it would be alkaline to phenolphthalein and on addition 
of your alum there was an interval of change and it was 
added until the phenolphthalein indicator indicated an 
acid solution to phenolphthalein but alkaline to bromo 
thymol blue. 
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‘*Q What is bromo thymol blue? 

‘“‘A It is another conventional indicator, but has a 
different pH interval. 

‘“‘Q ~With reference to change of color you mean? 

‘cA Yes. 

“<Q Do you know what the interval is at which bromo 
thymol blue changes color? 

‘‘A From 6 to 7%, 7 to 6, approximately. 

‘“‘Q Is that an approximate range? 

‘SA Yes. 

‘“‘Q Well, in this particular experiment what 
888 was the main purpose of including the bromo thy- 
mol blue? 

‘‘A Well, to give me a definite stopping place. It— 
therefore, it showed me that I had reduced the pH of 
the Silene slurry to a definite pH interval. 

‘‘Q Entry in your notebook concludes with the state- 
ment, ‘filtered, dried and milled.’ What was the char- 
acter of filtered, dried and milled mterial referred to 
in your notes? 

‘*A That would be a fine white powder. 

“BY MR. SPENCER: Will you mark this? 

‘‘(Allen Exhibit Number 18 marked.) 

‘“‘Q Mr. Reynolds, here is a notebook identified as 
Allen Exhibit 18. Can you tell me what it is? 

‘‘A That is another one of my personal notebooks of 
the material which has been, I believe, explained. 

‘“‘Q It is, then, a record of your daily work in the 
performance of your duties? 

‘‘A Yes, sir. 

‘‘Q Is this notebook also in your handwriting? 

‘*A Yes, sir. 

a es & oe 
889 ‘“‘Q ~Mr. Reynolds, subsequent to the gasification 
of the Silene to which you have testified in 1941 
did you subsequently perform additional work involving 
gasification of calcium silicate with carbon dioxide? 
‘‘A Yes, sir. 
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‘“‘Q When was this work done? 
‘‘A Pardon me? 
‘*Q I meant by your general work. 
‘‘A There was a number of experiments per- 
890 formed. Would be °44, °45, °46 perhaps—nine- 
teen— 
2s & a e 
‘““Q You have testified that you performed additional 
work in the interval between ’44 and 46 involving gasi- 
fication of calcium silicate with carbon dioxide. At whose 
instance was this work performed? 
‘“‘A To the best of my knowledge, Mr. Allen’s, with- 
out being permitted to refer to notes. 
‘“Q You have a recollection that at Mr. Allen’s in- 
stance you performed this work? 
‘“‘A Definitely, yes, sir 


‘*Q What was your purpose in doing the work, 
891 Mr. Reynolds, in referring to your best recollec- 
tion, for the work in the interval from 1944 to 46? 
‘““A Well, as a department we were working to im- 
prove our product or find a better product. That was 
the aim or purpose of our setup. I don’t quite under- 
stand—I was given orders by my superior, we will say, 
the boss, to do something and the purpose back of it to 
the best of my ability was to improve our product or 
find new ones. 
*“*Q When you say, ‘our product,’ what are you re- 
ferring to? 
‘‘A Our pigment. 
‘“‘Q Your commercial pigment? 
“A Yes. 
‘“‘Q In what respect were you trying to improve it? 
‘‘A Well, like I stated, to improve it or find other 
ones in which would be more—disperse better in rubber. 
*“*Q Very well. Now, will you make reference to your 
notebook and tell me what time interval it covers with 
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reference to the work performed? I meant in gen- 
eral. 

892 ‘‘A January 10, 1945—I am not sure of that 
date—January 10, 1945 up and to December 4, 


1945. 
* on e e 
893 ‘“‘Q ~Will you please refer to pages 105 and 106 
of Allen Exhibit 18. 
‘*A (Witness does so.)’’ 


‘“‘Q) What are these pages, in general? Are they rec- 
ords such as you testified before you made of your work? 

‘‘A Yes, sir. They describe the work. 

‘“‘Q I notice the first entry on page 105 refers to 
special weak precipitation Silene and the word, ‘Allen.’ 
What is the significance of that entry? 

‘‘A That means that at the request of Mr. Allen I 
made a—I made some Silene under special conditions. 
By that, different from a normal production manner. It 

was a more dilute solutions were used. 
894 ‘“‘Q Are the notes on page 105 and 106 an ac- 
curate record of the work you performed in pre- 
paring such substances as you have testified to? 

‘SA Yes, sir. 

‘‘Q This work was performed at Mr. Allen’s instiga- 
tion? 

‘““A Yes, sir. 

‘‘Q These notes are also in your handwriting, Mr. 
Reynolds? 

‘A Yes, sir. 

‘* When did you perform the work recorded on 
pages 105 and 106 of your notebook? 

‘‘A The work was started on March 1, 1945. For a 
period—of an interval—an interval of March 22, 1945. 

‘“‘Q Now, will you please refer to page 107 of your 
notes? 

‘‘A (Witness does so.) 
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“<Q In the first entry on the page I notice in the 
margin, ‘4-5-45.’ 

‘“‘A That again refers to that date, 4/5/45. The 
work described opposite I started and/or completed, in 

whole or in part. 
895 ‘“‘Q +Was this work performed by you? 
‘‘A Yes, sir. 

“QI notice that the entry commences with the state- 
ment, ‘with the same quantities as used before.’ What 
does that refer to? 

‘‘A That refers back to the previous notes which were 
dated 3/22/45, and which states that I was endeavoring 
to make a certain amount of Silene, 2400 grams to be 
exact, and that amount was kept constant through a num- 
ber of experiments. 

‘“‘Q This was one of a series of experiments in the 
same program? 

“A Yes, sir. 

‘<Q What is the significance of the entry, 

‘temp. chloride 56 degrees F.’ and ‘temp. silicate 56 
degrees F'?’ 

‘“‘A That is the temperature of the calcium chloride 
and the sodium silicate solution at the time of the pre- 
cipitation. 

‘“‘Q After the words, ‘time precipitation,’ I see the 
entry, ‘50—’ and something which I cannot decipher. And 
what is the significance of that entry? 

‘“‘A It was 50 minutes—that is 50 minutes. That 
896 is the time required to effect the precipitation. 

“<Q. Well, what did you—what was the product 
of that reaction? 

‘*A Calcium silicate or Silene. 

‘*Q What did you do with the Silene which was pre- 
cipitated? 

‘‘A Well, that being in a slurry form then the ma- 
terial was thickened to approximately 15 gallons—by 
what means I don’t see right now, but it was thickened. 
And then treated in a rubber-lined tank with carbon 





309 A 


dioxide or dry ice. That means that dry ice was em- 
ployed to carbonate and gas the slurry produced. Do 
you wish me to continue to finish that or— 

*“‘Q Yes, I would like an amplification of your notes 
as far as you recall. 

‘‘A Then it was treated with carbon dioxide, as I 
have stated. It was further treated with ammonia saponi- 
fied tall oil, filtered and dried, milled and submitted for 
test. 

‘“‘Q What was the purpose in treating the thickened 
material with dry ice? 

‘*A Like as has been stated before we were 

897 experimenting with this particular type of reaction 

with the idea of alkalinity reduced with the idea 

of improving or finding a new product. The whole thing 

hinges on the fact we were trying to better our present 

product. Our product cannot be highly alkaline so, there- 

fore,—I used the tall oil because at the present time we 

were making a different type of pigment in which we 

employed the use of tall oil. So therefore that was used 
for that purpose. 

‘““Q You testified, I believe, that for certain purposes 
the alkalinity was desirable. Do you recall particular use 
of the commercial pigment in which this alkalinity was 
involved? 

‘‘A No, I don’t understand your question. I might 
be misleading. 

‘‘Q I haven’t any intention to confuse you. 

‘‘A JI only want to testify that the purpose of this 
work—you asked me that question? 

““Q Right. 

‘‘A It hinges on the fact we were and are today en- 
deavoring to improve the product we are manufacturing, 
and I stated why I used tall oil because at that time we 

were making Calcene which is not a silicate pig- 
898 ment—it is not a silicate pigment and the addition 

of tall oil may or may not be—help it to result in 
better compounding tests. 
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‘<Q What do you make reference to when you say 
‘compounding?’—compounding with what? 

‘‘A Well, pigment are referred there as a control or 
of necessity just a normal occurrence in manufacturing. 
We have our own rubber laboratory for tests in daily 
production pigments as a control and/or any experiment 
work that we might want to do. So the common prac- 
tice was to make something which was different, new, or 
which we thought was better and submit it for test be- 
cause that is the ultimate end. 

‘“‘Q Was the substance you prepared in this experi- 
ment submitted to such a test? 

“A Yes, sir. 

‘“‘Q I note there at the end of the notation, ‘SC-4-645.’ 
What is the significance of that entry? 

‘“‘A That is a code which I used to identify a particu- 
lar sample or —‘S’ means Silene, ‘C’ means carbonated, 
‘4? means the month of the year and ‘6’ is the date of 

the month—day of the month, I should say, and 
899 the ‘45’ refers to the year. That was only a code 

that I used so that I could definitely pick out 
samples and any other subsequent samples that was pre- 
pared to make a positive identification of it. 

‘*Q Do you recall the physical nature of the dried and 
milled product? 

‘‘A It was a finely divided—well, inasmuch as tall 
oil was used perhaps we better say near-white or— 

‘“‘Q You mean it was less white than the other pig- 
ments you testified were white? 

‘‘A Yes, sir. 

‘“*Q It was not any other color, was it? 

**& No. In just that nature of experiment you can 
expect the color degraded it. I can’t recall definitely— 

‘“‘Q In terms of ordinary color designation what was 
the color without reference to the— 

‘‘A I would say a very light tan or something of that 
nature. I am only using those terms between what I 
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called white before and now and naturally I can’t call 
this white pigments because of the fact I called the others 
white and everything. 


900 “Q Mr. Reynolds, you make reference to Calcene 

being a commercial pigment manufactured by Pitts- 
burgh Plate Glass Company and I believe you testified that 
that was a pigment that was coated with tall oil. Is that 
correct? 

“A Yes, sir. 

“Q Do you know under what color designation Calcene 
is marketed? 

“BY MR. JOHNSTON: Object to that as immaterial 
and irrelevant.” 

MR JOHNSTON: If Your Honor please, may I recall 
a little bit the frame of this objection? The previous ques- 
tion had asked the witness, and I read: 

“Q In terms of ordinary color designation what was 
the color without reference to the— 

“A I would say a very light tan or something of that 
nature. I am only using those terms between what I called 
white before and now and naturally I can’t call this white 

pigments because of the fact I called the others 
901 white and everything.” 

And then the record shows that Mr. Spencer 
called for a recess and then he asks this question with 
regard to the color designation of Calcene, which is some- 
thing quite apart from the material the witness had been 
testifying about before. 

And I objected to that question as an immaterial ques- 
tion on this point. 

MR. BEALE: Are you through? 

MR. JOHNSTON: Yes. 

MR. BEALE: I think, Your Honor, also in order to 
have the frame of this question we should have a couple 
of questions and answers on the page previous. 

The witness was asked: 
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“Q Do you recall the physical nature of the dried and 
milled product? 

“A It was a finely divided—well, inasmuch as tall oil 
was used perhaps we better say near-white or— 

“Q You mean it was less white than the other pigments 
you testified were white? 

“A Yes, sir.” 

So there is a frame of reference for the question. The 
attorney was trying to clear up the inconsistency 

902 between the witness’ expressions. And I think it is 
@ material and relevant question. 

MR. JOHNSTON: He then proceeded, of course, to ask 
kim what was the ordinary color designation. And the 
witness said: 

“A I would say a very light tan or something of that 
nature. I am only using those terms between what I called 
white before and now and naturally I can’t call this white 
pigments because of the fact I called the others white and 
everything.” 

And then he is asked the question: 

“Q Do you know under what color designation Calcene 
is marketed?” 

And my objection is that the color designation of Cal- 
cene has nothing to do with the question of the color of 
this product. 

MR. BEALE: He is trying to give the witness a frame 
of reference for Caleene T with which he was familiar so 
the witness could clarify the inconsistent answers. 

THE COURT: Objection sustained. 

“Q Do you know what color Calcene is designated in 
marketing it? 

“A No. 
903 “Q Do you know how the color of the samples 
that you prepared under designation SC-4-645 com- 
pared with the tall oil coated Calcene? 

“A Well, I believe it would not be as dark. 

“Q As dark as Calcene? 

“A Yes, sir.” 
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MR. JOHNSTON: And there, your Honor, I move to 
strike out the answer as speculative, because the witness 
had said that he didn’t know how Calcene was designated 
and also because of the reason assigned to the previous 
objection, that the question of the color of Calcene is not 
really related to the question of the color of this pigment. 

THE COURT: Motion sustained. 


904 “Q My recollection of that interview is that you 
described this pigment to me as being off-white; is 
my recollection accurate?” 

MR. JOHNSTON: I object to that and move to strike 
the question and the answer on the ground the attorney is 
attempting to put words in the witness’ mouth and it is 
leading him and impeaching his own testimony. 

THE COURT: Objection sustained. 
905 “Q Mr. Reynolds, is off-white an accurate des- 
ignation of the color of the pigment you prepared 
under the code number SC-4-645? 

“BY MR. JOHNSTON: Object to the question as 
flagrantly leading and for the reasons previously given— 
for the reasons given on the previous question.” 

THE COURT: Objection sustained. 

“Q In what respect? 

“A Have I been too technical or what? 

“Q I can’t advise you as to your testimony, I am not 
trying to— 

“A TJ only offered that in testimony to signify that on 
that particular day that particular sample was of a differ- 
ent color than white. By the same token this is a white 
piece of paper and so is that, and that (witness indicating), 
in generally speaking. But if you want to be technical 
about it there is a difference. And I only used it— which 
of necessity I had to because when I treated with tall oil 
that sample or any other one that I used tall oil for would 
be—there would be a difference in appearance of that pig- 
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ment prepared against any others in which I didn’t 
906 use tall oil. 
“Q I didn’t understand, Mr. Reynolds—” 

MR. JOHNSTON: I waive this next objection. 

“Q Mr. Reynolds, without the fine distinction as to 
shade was or was not the pigment which you prepared 
white? 

“BY MR. JOHNSTON: Objected to as leading and for 
the reasons previously given.” 

THE COURT: Sustained. 

“Q Mr. Reynolds, the note under date of 5/4/45 to 
which you have been testifying refers to the product being 
dry milled and sumbitted for test. To whom was it sub- 
mitted for test?—or did you make the test yourself? 

“A Submitted to the rubber laboratory and/or by my- 
self and/or analytical laboratory to test, consisting of 
whatever test that is going to be done. 

“Q Did you testify that you submitted the sample for 
test? 

“A Yes, sir. 

“Q That is identified with the code number shown in 
your notebook? 

“A Yes, sir. 
907 “Q Did you receive,—according to your recol- 
ection did you receive a report of those tests? 

“A Yes, sir. 

“BY MR. SPENCER: Will you please mark this Ex- 
hibit 19 for identification? 

“(Allen Exhibit Number 19 marked.) 

“Q Mr. Reynolds, here is a document which has been 
identified as Allen’s Exhibit Number 19. Will you examine 
it and tell me what it is? 

“A It.is a progress report prepared by me April, 1945 
submitted to Mr. Allen, which is a summary of the work 
performed during that month and/or—that is a summary 
of the work during the month. 

“Q Was this progress report prepared in the same man- 
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ner as the previous reports to which you have just testi- 
fied ? 

“A Yes, sir. 

“Q Please make reference to the second page of the re- 
port. There is a caption, ‘Run no. 3—sample SC4-645.’ 
Ts the data thereunder a further record of the work identi- 
fied in your notebook on page 107 as run number three? 

“A Yes, sir. 

“Q Of which the product was identified with 
908 the same code number? 
“A Yes, sir. 

“BY MR. SPENCER: I will offer the report in evi- 
dence, Allen’s Exhibit 19.” 

MR. JOHNSTON: If your Honor please, I made a gen- 
eral objection to this but I think it should still be objected 
to on the ground that the—my objection of record was a 
general one, that it is incompetent, irrelevant and imma- 
terial. 

I think more specifically the difficulty with this exhibit 
and all those that are following is that it isn’t clearly iden- 
tified as to the origin of its contents in full. 

And in part appears to consist of hearsay information 
and thus is not the kind of evidence that we should have 
on an issue such as this. The notebooks, the direct writ- 
ings, of the witness I have waived my objections to. These 
are some form of secondary reports, the exact preparation 
of which and the exact contents of which were not brought 
out in the deposition. 

And so I object to this as an incompetent exhibit for 
that reason. 

MR. BEALE: Plaintiff relies on those reports, your 
Honor, merely to show that the reports were made by the 

witness to his superior and in accordance with the 
909 monthly custom and regular custom and since Mr. 

Johnston does not object to the notebook pages—I 
believe the reports are covering the same work and the 
witnesses have said that they cover the same work—they 
are admissible. 
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Now, this is the first of a series that included the Ex- 
hibit 20 report as to which Pages 4 and 5 have been stipu- 
lated in part. 

MR. JOHNSTON: Well, Mr. Beale, do you represent 
that these exhibits contain no data other than that which 
the notebook entries or the witness’ testimony indicate 
that he prepared? 

MR. BEALE: I did not so state. I said that as to the 
work recorded in the notebooks we rely only on those re- 
ports to show transmission from the witness to his su- 
perior. 

THE COURT: The objection is sustained. 


912 MR. CHISHOLM: “By Mr. Spencer: I would 
like this identified as Exhibit 20. 
“(Allen Exhibit Number 20 marked.) 
“Q Here is a document identified as Allen Exhibit 20. 
Will you tell me what it is? 
“A That is a similar report for May, 1945 prepared 


in the same manner as the others. 

“Q Will you examine page 4, the substance of the 
memorandum under the capition, ‘Run No. 3—sample 
SC-4-645.’ 

“A That consists of a repetition of the manner and 
means of which the Silene was prepared—I should say 

sample SC-4-645 was prepared along with the com- 

913 pounding tests received from the laboratory. 
“Q Do you recall how you obtained the data to 

include in this progress report on the rubber test? 

“A The rubber tests were—or the records of the rub- 
ber tests were given in standard form analysis sheet. 
I should say sent to us, and from that analysis sheet they 
were transcribed in this report form. 

“By Mr. Spencer: { offer the exhibit in evidence. 

“By Mr. Johnston: Objected to for the same reasons 
as Exhibit 19.” 

MR. JOHNSTON: Your Honor, as to which objection 
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was sustained at the close of court yesterday, those rea- 
sons being that this Court— 

THE COURT: How did I rule on 19? 

MR. JOHNSTON: Yes, Your Honor, and the objec- 
tion was sustained on 19. 

THE COURT: What was the ground, now? What 
was the ground of the objection? 

MR. JOHNSTON: My objection with regard to 19, 
which applies also to this whole series of exhibits, is that 
they are not clearly identified as to the origin of their 

contents in full, and in part they appear to consist 
914 of hearsay information that is not competent evi- 

dence, and that the notebooks, which were the 
direct writings of the witness, had been received upon 
my waiver of objections as to the notebooks. 

But these documents, which are typed documents of a 
different and later date and in part apparently represent- 
ing his work and in part work of others, were not compe- 
tent evidence of the facts presented. 

MR. BEALE: And on the objection I countered, Your 
Honor, by indicating that Plaintiff was relying on them 
as being periodic reports by the witness to his superior, 
in this case the inventor, and the Plaintiff is not relying 
upon them beyond the point that they were evidence of 
the reporting to the inventor, since corroboration of the 
inventor is a requirement of priority. 

THE COURT: The objection is sustained. 

MR. BEALE: Now, Your Honor understands that 
that objection does not go to the whole exhibit, that it is 
the one that still has the stipulated portions, that is, in 
that 9-20. 

MR. JOHNSTON: Of course, Your Honor, my stipu- 
lation on that matter still stands of record. 

THE COURT: Of course. 

MR. BEALE: And it has been admitted in part by 

virtue of that stipulation already. 
915 THE COURT: That is my recollection, yes. 
MR. BEALE: Yes, Your Honor, thank you. 





368 A 


“Q Mr. Reynolds, on page 107 of your notebook, Allen 
Exhibit 18, I note two entries, ‘First, CO. 4/5/45, also 
9/19/41,’ thereafter. Will you explain these entries to me? 

“A Mr. Allen had asked me to give him the date on 
which I first treated Silene slurry with CO, and that is 
the date I gave him, 4/5/45, and he disagreed with me 
and, if my recollection is correct, thought it was in—I 
misunderstood, he wanted the first and I thought he meant 
the first of this series of runs and that was not what he 
wanted, so I further searched, or the notebook proved 
that 9/19/41 was the first.” 

MR. JOHNSTON: I waive the motion. 

“Q Did you make these entries? 

“A Yes, sir. 

When were they made? 

Perhaps I didn’t understand. 

When were these entries made on this page that 
you have just been testifying to? You testified, I be- 
lieve, Mr. Allen asked you to investigate your notebook 
to determine what your earliest date was that you gassed 

Silene with 'CO,? 

916 “A Yes. 
“Q And in compliance with that request you 
first determined the date as being 4/5/45? 

“A That’s right, sir. 

“Q And later you determined it to be an earlier date? 

“A Yes, sir. 

“Q My question is only directed to this point, when 
did you make these particular notations in this book to 
which you have referred? 

“A I don’t know, sir. So there is no way of knowing. 
Evidently some time after 5/4/45, would be the only way 
I could answer. 

“Q also note in that code number SC-4-645, if I 
understand your testimony correctly, the ‘6’ indicates the 
day of the month as part of the symbol identifying sam- 
ple. Why was that used in this particular instance? 

“A I don’t believe there was any particular reason— 
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that the work was started on the fifth—it was ground and 

milled—I should say dried over night and milled the next 

day, which happened to be the sixth. That was not a 

matter of picking out any particular—any particular rea- 
son why I put the 6. 

917 “Q What was the date on which you gave the 
designation to the finished product? 

“A It was on the sixth, the day it was milled and 
submitted for test. 

“Q Subsequent to April 6th did you continue work- 
ing on the program? 

“A Yes, sir. 

“Q And you recorded the data you obtained in the 
pursuance of that program? 

“A Yes, sir. 

“Q Where did you record it? 

“A In my notebook. 

“Q Well, I would like to examine your notebook and 
to identify the record of further work involving car- 
bonation of calcium silicate slurries excluding work in- 
volving precipitation of pigment in a latex medium. 
Would you identify from your notebook. records where 
such entries appear, if there are any? 

“A There is an additional one on page 107. 

“Q Would you identify that, please, by the— 

“A Sample number? 

“Q Date of entry and any sample number you assigned 
to the results. 

“A That would be 4/11/45. That sample was 
918 given a code number SC-41145, page 110, date 
4/24—wait a minute, I will have to withdraw that. 
You didn’t want latex. <A total of nine runs made— 
“Q You can take your time, Mr. Reynolds. 
“A Well— 


“Q I think you will find such records, the last entry 
on page 125. 
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“A Yes. That was work that was done as recorded 
vn page 125. 

“Q What particular entry? 

“A ‘Production Silene slurry.’ 

“(What is the date of the entry? 

“A 6/22/45. 

“Q Mr. Reynolds, I notice as far as entries are con- 
cerned there is no year apparently indicated in the date 
line. How do you determine the year in giving your 
testimony ? 

“A Well, inasmuch as this is a daily running record 
and it was started—and if you will go back far enough 
you will find that there are cases where the year is 
marked. Also the fact that the samples submitted were 

given a code, as you will note on page 126, two 
919 samples were prepared as a result of precipitation. 

They were marked 45JR13, 45JR14. ‘45’ is the 
year, ‘JR’ is my initials and ‘13’ is the number of the 
sample submitted. 

“Q Did you at this time change your system of desig- 
nating samples as far as the code was concerned? 

WA. Yes, Bit 

“Q Just tell briefly—I think you already testified— 
what the meaning of these particular symbols and from 
this period on there to further identify samples by the 
new code. 

“A Yes, sir. I can explain the code and why. 

“Q I think you already have. You mean you want to 
explain the change in code system? I don’t think it is 
material, the fact it is changed. 

“A it is more or less the purpose to get a more or 
less simplified code. We were running into too many 
difficulties. There should be more— 

“Q I think if you will refer to page 130. 

“A (Witness does so.) There is also a sample on 
page 126. Sample number 45JR17 which was also carbo- 
nated production slurry. On page 130 it lists a sample 
number 45J R43. 





371 A 


“Q Under what date is that entry? 

“A 9/1/45. Also on the same page, 130, date 
920 9/4/45 is listed as sample code number 45J R44. 
Page 132, date of 10/19/45, sample code number 

45J R57. 

“Q Under what date does that appear? 

“A 10/19/45. 

“Q All right. And on page 133? 

“A That is page 133, date 10/29/45, the code was 
45JR62. 

“Q Your last testimony was as to sample 45JR62? 

“A Yes. 

“Q Will you examine the record as to code number 
45JR58? 

“A (Witness does so.) That is one J missed. 

“Q All right. 

“A That is on page 133. Well, sir, I note on page 
133 there are two samples and from my notes I am 
trying to distinguish between the two samples under 
question. On 45JR56 and also 45JR58 I believe they 
were—both of those samples. From these notes I can’t 
distinguish which is which or what happened. 

“Q I note, with reference to the entry under date of 
10/27/45, a reference to bone dry pigment. What is the 
significance of that statement? 

“A Well, it is a term—it means anhydrous basis. 
921 “Q On page 134? 
“A I have already listed 45JR63, did I not? 

“Q Iwas not aware of it. I am sorry. 

“A Maybe I didn’t. 

“Q I think there is no objection to your restating it. 

“A Well, page 134, date 10/30/45, a sample code— 
this would be 45J R63, also 45JR59. 

“Q At the bottom of the page there is reference to an 
entry 45JR64 and the notation, ‘Sample from back’— 
I can’t make out what the next— 

“A Back rock. That, I believe, is not pertaining to 
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this. That has reference to a different type sample alto- 
gether. 
“Q Do you recall what the nature of the sample was? 
“A (Yes, sir. That back rock is a—well, it is not a 
rejected product entirely but it was produced from the 
lime kiln as a result of slacking burnt lime, a product is 
obtained which we call back rock. 


“Q On page 135—I am referring particularly to sam- 
ple 45JR69. 
922 “A On page 136. 
“Q Excuse me. Page 136. 

“A Instead of 135. Well, sample 45JR69 is the same 
as sample SC-4645. That means that that particular 
sample was rechecked and in doing so I submitted you 
another code for obvious reasons. 

“Q ‘Now, Mr. Reynolds, these samples which you have 
identified as a continuance of your carbonation work, 
were all of these treated with tall oil? 


“A No, sir. 

“Q Were some of them treated with tall oil? 

“A Yes, sir, I believe so. 

“Q Do you, without referring to your notes, have any 
recollection of the difference in appearance between— 
characterized by one product being coated with tall oil 
and the other, in terms of appearance of the product?” 


923 “A I believe it has been stated before—at least 
I think I stated before—that any sample that was 

treated with tall oil would be of a different appearance 
due to the nature of the operation. 

“Q Difference in color? 

“A That’s right. 

“Q All right. 

“A Now, if you are satisfied, all right. It is very 
simple. I have these—both are pieces of paper and 
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white, in general terms, but there is a difference. 
924 I only use that as I repeat again to distinguish— 

or you can’t say they were both the same color in 
any sense of the word. 

“Q ‘If you generalize which were the whiter of the 
product? 

“A Yes. 

“Q But— 

“A The untreated—the ones that are not treated with 
tall oil. 

“Q The samples which you have particularly identified 
by their JR code number, all of which I believe you testi- 
fied were prepared in 1945. What did you do with those 
samples in general? 

“A In general they were submitted for tests, both 
chemical tests and/or rubber tests.” 


925 MR. BEALE: Now, in view of that statement 
which particularizes the pages of Plaintiff’s Exhibit 

9-18 and in view of the statement appearing on page 893 

of the record of yesterday’s proceedings wherein Mr. 

Johnston said, “If Your Honor please, I think I will 

waive that objection at this time,” and that in re- 
sponse I said, “I will reserve until later, Your 

926 Honor, the offer until there are particular pages 
identified.” 

THE COURT: Was that referring to 9-18? 

MR. BEALE: That is right, Your Honor. 

Now, I therefore, on behalf of plaintiffs, do offer as 
Plaintiffs’ Exhibit 9-18 the pages which were identified 
in the portion of the record just read. 

They have been identified and marked for identification. 

MR. JOHNSTON: And I have waived my objection 
to that, Your Honor. 

THE COURT: So, Plaintiffs’ Exhibit Number 9-18 is 
received. It is received as limited by the offer. 

(Whereupon Plaintiffs’ Exhibit 9-18 was received in 
evidence. ) 
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927 “CROSS EXAMINATION BY MR. JOHNSTON 


“Q Was there any other person or any persons 
who worked directly with you in the course of your per- 
formance of the tests that you have described in your 
testimony ? 

“A Do I understand you are asking in specifying tests, 
do you distinguish that between actual work in making a 
sample or what do you mean by ‘tests’? 

“Q I mean what you did in making various samples. 
Was there anybody who worked directly with you and 
watched you do those things? 

“A Yes, there was. 

“Q More than one person? 

“A Yes there was. More than one person. 

“Q Could you give me the name of any one person 
who directly witnessed your performance of the experi- 
ments which you have described? 

“A You mean all of them or any one of them? 

“Q Any one of them or all of them, as to the full 

series of the steps which you performed. 


930 “Q Well, perhaps I can make my question a 
little bit more specific. You have mentioned spe- 

cifically certain operations leading to certain samples 
identified by code number. Now, as to those particular 
samples, can you say positively that any one of them was 
prepared by you in the presence of any other person who 
saw what you did and recorded on that subject? 

“A I can say yes. 

“Q Well, now, which one, and who was the person? 

“A Page 105 would be Merle Allen—I should say Mr. 
Allen. 

“Q That is page 105 of exhibit number what? 

“By Mr. Spencer: Highteen. 

“A Highteen. 

“Q And you say positively that Mr. Allen watched 
you do everything that is there recorded? 
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“A No, not everything, now, but in majority. This 

operation took over a period of time, but I do know that 

he watched this little experiment very closely and I 

931 was just trying to read and make sure there was 

not anything in the notes that would definitely pin 

it down. I will testify that he and I worked together on 

that experiment regardless whether there is anything in 
the notes or not because I do remember that. 

“Q ‘Can you testify he was present throughout the 
course of the experiment? 

“A Well, if I understand you correctly— 

“Q Present as you performed the things—the steps 
that are recorded and watched you do that? 

“A Yes. 

“Q Throughout the time of the experiment? 

“A Yes, in this particular experiment on page 105. 

“Q Then how long did that experiment take? 

“A Well, let’s see—this being the initial experiment 
I made—perhaps if I had the other report I might be 
able to say. In one little notation it settled 12 inches 
out of 27 inches. In other words, that is referring to we 
were working and determining the rate of settle, more or 
less in a crude way it was. 

“Q Can’t you tell me generally how long the experi- 
ment took until you had a sample marked for testing or 

whatever was to be done with it? 
932 “A Oh, gracious, that—I don’t believe I can. 
There are days there, according to these notes— 

“Q You said that Mr. Allen was with you throughout 
the course of this experiment and watched you do it. 
Where was he stationed and where were you stationed? 

“A Well, now, I said that—or I believe I said that I 
would testify that he was there in the majority of the 
time. I am not going to include entirely because there 
were operations that I had done at his direction in which 
he didn’t necessarily stand and watch me do. That par- 
ticular little experiment was done on a small seale. But 
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I do remember that he was there and—during the various 
operations which, if you wish, I will state—and one of 
them is the precipitation of it. 

“Q Did he watch you measure out the quantities that 
you used? 

“A Not necessarily, no. He would rely on my integ- 
rity to mix up the solution. 

“Q Did he watch you procure the solution that you 
used? 

“A Not necessarily, no. He watched the operation. 
Let’s confine it to one operation, let’s call it the pre- 

cipitation. 
933 “Q You mean he watched you pour one solution 
in the other or something to that effect? 

“A Or effecting the same thing. In this case—I am 
trying to decipher these notes, of the precipitation. Mix- 
ing calcium chloride solution and a sodium silicate solu- 
tion of a definite concentration. The word ‘concentration’ 
should apply to both solutions. 


934 “Q I had understood what you have just de- 
scribed as having to do with the general environ- 
ment of your work. But my question is concerned really 
with particulars such as the nature of the solutions used 
and the quantity used and the appearance and 
935 the manner or facility of the operation. As to 
those things, do you have any knowledge of these 
experiments or work apart from what your notebook 
shows? 
“A No, I don’t. I don’t believe I could safely say 
that without referring to notes and the interval of time. 
“Q You, I believe, have said in substance that this 
experiment recorded on page 105 of Exhibit 18 was wit- 
nessed in part by Mr. Allen but not completely as to ali 
the acts that you performed. Is that correct? 
“A That’s correct. 
“Q Now, can you tell me whether there is any one 
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of the experiments which you have testified about which 
was witnessed completely by any other person? 

“A No, I don’t believe so. No, the main things that 
I was using and the yardstick I was going to use, but 
I find on further examination to apply to ones excluded 
from this testimony. The only thing I could go by, you 
have an hourly man working for you, you don’t have him 
work on one job and exclude him from the others. You 
see, I am referring to an hourly man that assisted me 
from time to time, he wouldn’t be just working with me 

steady—maybe one or two days a week—maybe 
936 two or three weeks not at all. Call him a utility 

man if you want to, if you get in a jam and need 
help. So I do know he has assisted me in those opera- 
tions and I am only claiming he maybe worked one day 
or a half a day doing some of these jobs, then he wouldn’t 
leave me and go somewhere else, he would work the full 
time. 

“By Mr. Johnston: I move to strike the answer as 


being speculative and involving a conclusion. 

“Q As I understand you, you cannot testify affirma- 
tively that any one of the experiments to which your 
direct testimony was specifically directed was witnessed 
throughout by any one person? 

“A Stating it that way, no. 


937 WILLIAM F. TALBOT 


was called as a witness on behalf of the Plaintiffs and, 
after being first duly sworn, was examined and testified 


as follows: 
DIRECT EXAMINATION 


BY MR. BEALE: 

Q Will you please state your name, residence, and 
occupation? A William F. Talbot, 17 Linwood Road, 
South, Fort Washington, New York. I am employed by 
the Bristol-Myers Company as director of development. 

Q Have you at any time been directly employed by 
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Pittsburgh Plate Glass Company or Columbia Southern 
Chemical Company? A No, sir. 

Q Will you state generally your educational back- 
ground? A I received the Degree of Bachelor of Sci- 
ence from Hastings College, Hastings, Nebraska, in 1923; 
the Degree of Doctor of Philosophy from the State Uni- 
versity of Iowa in 1929. 

Q Now, will you describe generally your employment 
since 19297 A From 1929 until 1931 I was with the du 

Pont Company as research chemist. 
938 From 1931 until 1937 I was with Gustavus J. 
Esselen, Incorporated, in Boston, Massachusetts, 
as laboratory director. 

From 1937 to 1939, Dennison Manufacturing Company, 
Framingham, Massachusetts, as research chemist. 

From 1939 to 1946, Sun Chemical Corporation, formerly 
known as the General Printing Ink Corporation, as re- 
search director; later as secretary of the corporation and 
technical director; still later as technical director and 
manager of the fine chemicals division. 

From 1946 until 1948, executive director of the Stan- 
ford Research Institute, Stanford, California. 

Then for a short time in 1948 with the R. T. Collier 
Corporation on a special project. 

Beginning in 1949 until 1951, in business for myself 
as a private consultant. 

1951. to 1952, technical director, Dugway Proving 
Grounds, of the Army Chemical Corps. 

1952 until January, 1956, vice president of the Rubber- 
set Company, a division of Bristol-Myers; and since Janu- 
ary, 1956, as director of development for Bristol-Myers. 


939 Q Will you explain for the benefit of The 

Court the nature of the corporation of General 
Printing Ink Corporation, as you then knew it during 
your employment? A The General Printing Ink Cor- 
poration was a corporation formed by mergers in 1939 
of some, I believe, five small printing ink companies, to- 
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gether with a company engaged in the manufacture of 
pigments and another in the manufacture of printing 
equipment. And these were put together as the General 
Printing Ink Corporation. And the business was con- 
tinued in that form with these various previous com- 
panies not wholly losing their identity, but operating as 
divisions of the parent company. 

Q Will you give us the name of one or more of the 
divisions of the General Printing Ink Corporation? A 
Yes. The George H. Morril Company; the Fuchs and 

Lang American Printing Ink Company; the Eagle 
940 Printing Ink Company. 
Q I think that is sufficient. 

Now, in one of your earlier answers, Doctor Talbot, 
you made reference to the research division of the Gen- 
eral Printing Ink Company. Will you tell us the nature 
of that division and something about its relationship to 
these various divisions of General Printing Ink Corpora- 
tion. A Yes. I think perhaps I could best start by 
saying that these various divisions were very largely au- 
tonomous with their own manufacturing facilities, their 
own sales organizations, and their own technical staffs. 
Therefore, the research division, which was a central 
corporate division, had somewhat different responsibili- 
ties than the technical organizations of these divisions. 

In general the research division during this period had 
two main corporate functions. One was to do work for 
the divisions, which either they were not suited to do 
by reasons of the equipment that they might possess or 
the kind and the amount of personnel they might posess, 
or because in some instances the work related to the in- 
terest of all the divisions and therefore could be more 
economically done by the central research division. 

In addition to that, the central research division was 
charged with long range corporate development from a 

technical standpoint, primarily in the fields of 
941 graphic arts, but also in other related fields in 
which the corporation might be interested. And, 
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of course, I might also add that much of this was war 
period and a very considerable amount of defense work 
was carried out. 

Q Directing your attention to the period of 1941 to 

1943, were you then director of this research division of 
the General Printing Ink Corporation? A Yes, sir, I 
was. 
Q During that period of time did you have employees 
working under you and under your direction? A Yes, 
sir. 
Q What kind of facilities, equipment, did you have in 
that research division? A Well, we had first of all the 
usual type of laboratory glassware, chemicals, balances, 
and all of those things which are common to most labora- 
tories. 

Bat, in addition to that, because of our strong interest 
in printing inks and graphic arts, we had equipment for 
the manufacture of printing inks in small quantities, and 
equipment in our own laboratories for printing. In addi- 
tion, of course, we had free access in the same building 
to larger scale equipment for manufacturing printing ink, 
and also to larger scale printing equipment in case we 
were interested in longer runs. 

Q Is it necessary in the printing ink industry 
942 to have some equipment for grinding the formula- 
tion that goes into the ink? A Yes, it is. 

Q Did you have equipment of that nature in your 
research division? A We did. 

Q What was the type and size of that grinding equip- 
ment? A Well, there was a three-roll mill, as is com- 
mon in the industry, a grinding device comprising three 
cooperating rollers. As I recall it, the length of these 
rollers was approximately 14 inches. 

Q And did you have—I am sure you said you had— 
some printing equipment in the research division? Will 
you describe that as to type and size? A The primary 
printing equipment actually in the research division com- 
prised first what was known as a Hacker proofing press. 
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This is a press commonly used in printing establishments 
to quotes proof up plates and type. It is a flat bed press 
with the usual equipment for locking plates or type in 
place, motor driven ink distributing rolls, and printing 
cylinder which may be moved forward over the type to 
print. | 
In addition to that we had a high speed cylinder press 
of small size for web printing. | 
Q Was this grinding equipment and printing 
943 equipment the type used only for laboratory opera- 
tions? A No, no. The grinding equipment in par- 
ticular was exactly like that commonly used in the manu- 
factaring—in fact, was used to manufacture. At times 
we actually sold inks made from this grinding equipment. 
The proofing press of course is found in all printing 
establishments, or almost all of any size, and would not 
ordinarily be used for commercial runs simply because 
it is rather slow, although we frequently used it in our 
laboratory, for instance, to produce our Christmas cards, 
produce our own. 
The web press, to which I testified earlier, would be a 
perfectly good commercial press, even in respect to the 
rate of production. 





944 Q In the printing ink art, what is the meaning 
of the word, “extenders,” which you; used a mo- 
ment ago? 


& © we * 


THE WITNESS: Well, an extender is a material 
which is combined in a printing ink for the purpose of 
primarily diluting the pigment or coloring material with- 
out disturbing the solids-varnish ratio. 


Q Are extenders used in all or only a portion of 
the printing ink formulations? My question is di- 
rected to the color range in the formulation. A Well, 
if I understand your question correctly and I think I do, 
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extenders are commonly used with only certain types of 

pigments. They are used with strong pigments, and pig- 

ments where for any one of various kinds of reasons you 
would want changes in the strength ratio or the ef- 

945 fect on paper. They would not be used with black, 
for example, I don’t think. 

Q Can you give me an illustration of a strong pigment 
with which an extender would be used? A Yes. One of 
the very common ones would be probably one of the most 
important ones with which extenders are commonly used 
is peacock blue. 

Q Now, again, in this area of time, 1941 to 1943, were 
you then acquainted with any materials used, any material 
or materials used, as extenders in a strong pigment form- 
ulation, a strong color formulation, such as peacock blue? 
A Yes. 

Q What was that extender or what were those extend- 
ers? A Well, at that particular time I think by all odds 
the most important extender was alumina hydrate. There 
was another material, which in certain instances had rath- 
er substantial use, which was sold under a trade name, 
Multifex. 

Q Again, as of this area of time, 1941 to 1943, had you 
ever used the laboratory equipment in the research divi- 
sion under your direction for the evaluation of extenders 
in printing ink formulations for strong colors such as pea- 
cock blue? A Yes. 

Q And do you remember for what purposes 

946 these evaluations were conducted? A Well, they 

were conducted for the purpose of determining 

whether such extenders were actually suitable for use in 
printing inks. 

Q Now, in conducting such evaluation work, just how 
did you proceed to make the evaluation? I am speaking 
generally. Did you have a custom of doing this and, if 
so, what was that custom? A Yes. Are you referring 
specifically now to extenders, or more broadly to our 
custom of evaluating materials? 
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Q Well, if you think you should answer it on either 
basis, so so and explain to The Court the difference. A 
Well, I think a better picture can be obtained if we start 
with a more general basis. 

In a corporation of that size, which was a very impor- 
tant segment of the printing ink industry, a great many 
materials were submitted at all times by vendors. In fair- 
ness to the vendors and fairness to ourselves, it was im- 
portant to evaluate these materials to see if they were 
useful and offered advantages to us and whether or not 
we should buy them. 

Relating specifically for the moment to pigments, extend- 
ers, we had one section of the laboratory where materials 
of this kind flowed routinely for routine evaluation. This 

would usually start with the more simple kinds of 
947 tests that one could apply so that you could rule 

out non-useful materials and not waste any more 
time on it. If the materials became more interesting, then it 
might be carried further to the point of actually making 
printing inks, and printing with them. 

This work was done routinely and full time, at least 
one individual spending all of his time and usually with 
one or more assistants. 

Referring now more specifically to extenders, the tests 
here initially were routine, that is, to determine how these 
materials mixed with varnished, whether they were com- 
patible with the color ingredients of the ink, and a study 
of such things as all absorption and wetting time; and then 
if those looked favorable as though the material might be 
a useful, then actually to the point of making printing 
inks and printing with them. 

Q I think it would be helpful to The Court if you would 
explain in a little detail just how you would proceed to 
make an evaluation of an extender in the manner which 
you have generally described, after it had been decided to 
investigate its properties up to the point of actually mixing 
the printing ink and printing some paper. How did that 
evaluation proceed? A Well, that proceeded very much 
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in this way: a material submitted as an extender 
948 would be ground with varnish, first by itself with- 

out any pigment present; and along side of it, right 
side by side, a suitable alumina hydrate would be ground in 
a comparable relationship. 

The first examination which would be made would be 
what we would call wetting time. That is not as myster- 
ious as it sounds. It is just a question of deciding how 
quickly the varnish added to this pigment wets it out so 
it is all wetted by the varnish. That is obviously a very 
important consideration from a manufacturing standpoint 
because if the pigment is slow and difficult to wet, it holds 
up procedures. 

After being thoroughly wetted, these initial tests were 
usually conducted by grinding by hand with a miller. And 
after grinding, then the question of what we call oil ab- 
sorption came into the picture. And if the oil absorption 
is comparable to the alumina hydrate, one will find that 
this ground-up mixture of the extender and the varnish 
will have about the same viscosity as the comparable 
alumina hydrate mixture. If the oil absorption is higher, 
it will be more viscous, and more varnish will have to be 
added to bring it into the same range. Again, if there is 
@ materially different rate, it makes great problems- in 
formulation. You might rule out the material at that point. 

Then in the case of extenders, there is the question of 
transparency of the ink, which is this ground mixture, ex- 

tender, and varnish. In most extender uses it is 
949 quite important that this ground mixture of extender 

and varnish should not have high hiding power be- 
cause in so doing it would hide the color of the pigment. 
That is done simply by smearing the mixture over a prin- 
ted sheet so you can see how much of a black is hidden. 

If these preliminary results looked interesting, then it 
becomes necessary, then it becomes necessary to grind the 
extender with a suitable pigment, usually peacock blue, 
because that is one of the most important uses for ex- 
tenders. 
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And probably at that stage, without even going to a 
printing test, would be a test for livering. 

Q Explain that. A  Livering is a phenomenon which 
occurs in printing inks; in some cases a very undesirable 
phenomenon, I might say. It is particularly observed in 
printing inks containing alumina hydate. It consists of a 
change in the printing ink, occuring usually in storage, 
sometimes in a short time and sometimes over a period of 
several weeks or months in which the whole mass of ink 
assumed a consistency of a piece of liver. That is where 
we get this name. And you can’t do anything more with 
it. It won’t flow. You can’t put it on a press. You can’t 
print with it. You can’t restore it to its original condition 
by grinding. It is just finished. It is done and obviously it 

is a very undesirable thing. 
950 Q I think you have answered my question suf- 
ficiently, Doctor Talbot. 

Now, I will ask you whether or not there ever came a 
time when you heard the expression, “Silene,” or “standard 
Silene”? A Yes. 

Q Will you tell me under what circumstances you heard 
that expression? A Well, the expression, “Silene,” I re- 
call was one used by a Mr. Waldo, representative of the 
Pittsburgh Plate Glass Company, who regularly called on 
us and who submitted a material under this name, “Silene,” 
as a material which possibly might be useful as an ex- 
tender. coe 

Q I think I neglected to ask you a moment ago, before 
discussing Silene, whether after performing any evaluating 
tests there was any custom in your research department 
with regard to making written reports based on those tests? 
A Yes, there very definitely was such a custom. 

Q What was that custom? A Well, the custom was to 
report results of such tests regularly and promptly, upon 
the conclusion of such tests; these reports coming to my 
desk in rough draft form for editing and to make sure 
that I agreed with the conclusions drawn therein, that 
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they were properly and fairly stated, and these re- 
951 ports then were disseminated in the places where 
they might be most useful and interesting. 

Q Was there any custom as to the responsibility for 
signing the reports? Who signed them? A Yes, there 
was a custom for that, one which I have always insisted 
upon in work under my direction; and that is that the 
signature should be that of the man who was responsible 
for the manipulations involved and for the preparation 
of the draft of the report. 

Q Was there any custom with regard to the dissemin- 
ation of the reports? A Well, that ‘was not quite as 
rigid as the preparation because in a divisional opera- 
tion, such as I have described in General Printing Ink, 
there were a wide variety of interest. Therefore, reports 
might vary all the way from being retained in our files 
because the work was not of interest to any of the divi- 
sions, particularly negative results, to disseminate to all 
of the divisions in cases of subject matter which would 
be interesting to them. And in some cases, selected divi- 
sions received copies, but not others. 

Q@ And you say you insisted that the reports be signed 
by the man who had performed the—manipulated the 
operations on the evaluating tests? A That is cor- 

rect. 
952 Q To whom were the reports directed? A In 
almost all cases the reports were directed to me 
as research director. 

@ And that was so even though you had seen the rough 
draft and possibly edited it for writing? A That ‘was 
because I had the responsibility for the contents of those 
reports and, therefore, they were directed to me and dis- 
seminated by me. 

Q Now, was there any custom with regard to the 
maintaining of the custody of such reports? A Yes. 
I presume you refer now to those reports which were 
held in central research division rather than disseminated? 
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Q Yes. A Yes, those reports were filed, indexed, 
and retained. 

Q Was there any custom in regard to numbering mul- 
tiple copies of the report? <A! Yes, all multiple copies 
were numbered. 

Q Was there any custom ‘with regard to the retention 
of any particular copy number of a particular report? 
A Well, the number one, original copy, was always re- 
tained as the master copy in the research division files. 

Q Now, getting back to this area in which you had 

started to testify concerning the Silene, I shall ask 
953 you when this expression, “Silene,” first came to 

your attention? A Well, I would not want to try 
to be too precise in dates; I would say in the general 
period of 1942. 

Q Do you recall whether or not you have had sam- 
ples or specimens of Silene for the purpose of evalua- 
tion? A Yes, we did have. 

Q Do you recall whether or not you evaluated such 
specimen or specimens? A We did some. 

Q Do you recall the results of your evaluation? A 
Yes, I recall very distinctly that the early samples of 
Silene, the ones ‘which were submitted by Mr. Waldo, 
were quite unsatisfactory as extenders. While the ini- 
tial appearance was good, two serious faults were encoun- 
tered. One was slow wetting, which we discussed before, 
and, second, they were alkaline materials and therefore 
very bad actors when mixed. 

THE COURT: What kind of materials? 

THE WITNESS: Alkaline materials. 

THE COURT: Oh, yes. Go ahead. 

THE WITNESS: And quite unsatisfactory when 
mixed with linseed oil and varnish. 

BY MR. BEALE: 
Q Do you recall whether or not there was any in- 
dication that livering was observed in the evalua- 
954 tion of Silene? A Tam not sure whether actually 
livering tests were even conducted with those early 
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samples. Long, bitter experience with alkaline pigments 
was such that we just would not usually even bother 
with the livering tests in most cases. 

Q During this period of 1941 to 1943, was any par- 
ticlar extender being used extensively by the divisions 
of the General Printing Ink Company as an extender of 
peacock blue? <A’ Yes. 

Q What was that extender? A Alumina hydrate. 

Q And was that alumina hydrate satisfactory as an 
extender in all respects? A No, I wouldn’t say it was 
satisfactory in all respects. 

Q Was it generally satisfactory? A It certainly 
was satisfactory to the point that it was regularly used 
as a commercial ink, with difficulties. 

Q Do you recall as of that period of time, 1941 to 
1943, whether General Printing Ink, or any if its divi- 
sions, ever manufactured alumina hydrate for an exten- 
der? A Yes. 

Q Do you know the nature of the materials from 
955 which it was manufactured? A Yes. 

Q What were those materials? A Aluminum 
sulfate and soda ash. 

Q Do you remember whether those materials were 
freely obtainable on the open market during the latter 
part of this period of 1941 to 1942? A! No, those were 
the days of the W.P.B. and they were not freely obtained. 

Q On what basis could they be obtained? A Usually 
obtained on the basis of allocations, and that in turn 
usually went back to history of use prior to the war 
period. 

Q Now, do you recall whether or not during the per- 
iod 1941 to 1943 any particular division of General Print- 
ing Ink had a need for allumina hydrate, which was not 
fully satisfied? A Yes. 

Q What division was that? <A' Well, the Eagle Print- 
ing Ink Company. 

Q And do yon recall anything about the ink for which 
the Eagle Printing Ink division required alumina hydrate? 
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A Yes. The primary problem there had to do with a 
blue ink for multi-colored printing, peacock blue. I don’t 
think there was any other serious problem on their part. 
That one was serious, though. 
956 Q Do you know why Eagle Printing Ink Com- 
pany had such a need for alumina hydrate for 
the peacock blue printing ink formulation? A Well, . 
this arose primarily out of the fact that Eagle Print- 
ing Ink Company had one very large and growing account 
for what we call multi-colored inks. That is where you 
sell all the colors necessary to reproduce in full color. 

Q And did it have any particular account with regard 
to the peacock blue ink? A Yes, that is this same ac- 
count in which large quantities of peacock blue were used. 

Q Do you know of your own knowledge the ultimate 
disposition of the peacock blue ink in which the Eagle 
Printing Ink Company was interested? A Yes. 

Q What was that disposition? A’ The disposition 
was to the Beck Engraving Company in Philadelphia. 

Q Now, do you know of your own knowledge the dis- 
position of the peacock blue printing ink by the Beck 
Engraving Company? A Well, I have been in the plant 
and seen it in use. It went primarily to printing of the 

National Geographic. 
957 Q That is the magazine? A That is the maga- 
zine, yes. 

Q Do you know whether or not there was any dispo- 
sition on the part of the research division to try to de- 
velop something to be used in place of alumina hydrate 
as an extender for peacock blue ink? A Mr. Beale, I 
take it that you used the word, “developed,” in the sense 
of locate? 

Q I should have said locate. A Yes, because we had 
no facilities to manufacture beyond a small amount we 
were making of alumina hydrate, but to search for such 
material and try these people out so they could satisfy 
their customers’ needs, very definitely. 
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Q I shall ask you whether at any time during the 
period of 1941 to 1943 you ever heard of the expression, 
“Silene A-1”? A Yes. 

Q What is your recollection as to when and under 
what circumstances you heard of it? A Well, my re- 
collection is that Silene A-1 was material which Mr. Waldo 
submitted after we found certain objections to the first 
samples of Silene which he brought in. 

Q Do you recall whether or not Mr. Waldo did sub- 

mit samples of Silene A-1 to you? A’ Yes, he did. 
958 Q Do you remember about when this occurred? 

A Well, when you say about when, I don’t think 
I can give you any precise date. But my recollection is 
that it was early in 1943. 

Q Do you recall, however, you did receive samples of 
Silene A-1? A That is right. 

Q What is your recollection as to what was done with 
those samples of Silene A-1, what if anything? A Well, 
those samples of Silene A-1 were actually manufactured 
in the printing inks and were printed on the printing 
press. 

Q And will you tell me whether or not you know that 
they were actually mixed and printed, as a result of 
your own personal observation? <A Yes, sir, I was there. 

Q Will you tell me your best recollection as to what 
transpired at that time? A Yes. I recall when Mr. 
Waldo came in with these new samples, his arrival was 
called to my attention by Mr. Southard and Mr. Giddings. 

Q Who was Mr. Southard? A Mr. Southard was an 
employee of the laboratory, who had been transferred 
from one of the Printing Ink divisions. He was a gradu- 

ate chemist, but in addition had worked in an ac- 
959 tual printing ink factory and was a skilled ink 
formulater. 

Q I didn’t mean to interrupt. I just wanted to get 
that point in. A And I also mentioned Mr. Giddings, 
and I might say Mr. Giddings was a pigment expert, a 
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man of considerable years at that time—I believe about 
74, all of which had been spent in the pigment field, and 
a man we relied on very heavily for evaluation. 

Mr. Giddings and Mr. Southard told me Mr. Waldo 
had arrived with these new samples— 

Q Iam forced to stop you at this point and ask you 
another question. 

Is Mr. Giddings alive today? A No, he is not. 

Q Then I must tell you that you cannot talk about any 
conversation that you had with Mr. Giddings? A Very 
good. 

Q Confine it to any conversation with somebody alive 
and not somebody who is deceased. A Thank you. At 
any rate, I was made aware that Mr. Waldo had arrived 
with samples of Silene A-1, and that he had stated that 
these samples in his opinion would overcome the objec- 
tions which he had to his earlier sample; if so, this would 
be a very useful thing and therefore arouse more per- 

sonal interest on my part than the routine sub- 
960 mission of just one more thing to look at. 
As a result, we congregated in the laboratory—and 
Mr. Waldo was present at that time—and proceeded to take 
these samples of Silene and to make from them printing 
inks, peacock blue formulation. 

Q Do you remember who performed the operations 
of compounding the printing ink with this Silene A-1? 
A You mean who took the beakers, placed them on the 
balances, and took the pigment out— 

Q Who performed those operations? A’ Mr. South- 
ard. 

Q Do you recall whether or not you were present when 
those operations were performed? A I was present, 
yes. 

Q Do you remember whether or not you participated 
in any decision as to what amounts of the printing ink 
formulation were to be used? A’ Yes, very definitely, 
I did participate in such decision. In fact, I was in 
charge of it. 
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Q Now, after the compounding, what was the next 
step, if you remember? A Well, in this kind of making 
of printing ink, the materials are first weighed into a 
suitable container and then the varnish, pigment, and 

extender are mixed together until they are wetted. 
961 Then it becomes necessary to grind the ink, that 

is, to put it on this three-roll device, which I pre- 
viously described, and usually to put it back and forth 
over that several times until the pigment and extender are 
thoroughly dispersed in the varnish. 

Q Do you recall whether or not you were present 
during the grinding of the pigment? A No, I was not 
present during the grinding. 

Q Now, after the samples of printing ink were ground, 
do you have any present recollection as to what if any- 
thing then transpired? A “Yes. 

Q What was that? A After they were ground, they 
were placed on a printing press and prints made from 
each of the inks in order. 

Q Were you present when the materials were placed 
on the printing press and the prints were made? A 
Yes, sir. 

Q Did you see the prints? A Yes, I did. 

Q Did you at that time make any effort to evaluate 
the results of the printing on the prints? A Yes, sir. 

Q Now, I should like to go back just a minute. Do 

you remember that there were a plurality of samp- 
962 les of Silene A-1? A Yes. 

Q Do you remember participating in the deter- 
mination of how many test formulations of printing ink 
were to be made and what materials were to be used? A 
Yes. 

Q Will you give me your best recollection as to what 
the extent of your participation was? A Well, it was 
decided that as long as there were several samples—as I 
recall it, I believe there were three—that it would be just 
as well to make an ink from each of the three, and that 
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for a control we would make a standard peacock blue ink 
using alumina hydrate, exactly the conventional type. 

Q Do you remember whether or not any prescribed 
amounts of the Silene A-1 extenders and any prescribed 
amount of the alumina hydrate extender were determined 
upon? A “Yes. 

Q How did those amounts compare, if at all? A You 
are now comparing the amount of alumina hydrate in 
the printing ink with the Silene in a companion ink, 
right? 

Q That is right. A Well, initially, exactly the same 
amounts, same weight of alumina hydrate and Silene in 
respective inks. 

What was the purpose of using alumina hy- 
963 drate in this initial formulation? A Well, the 
purpose in that case was that alumina hydrate was 

the accepted material which was being used. 

Q I don’t think that is responsive to my question, Doc- 
tor Talbot. I mean what was the purpose of making a 
formulation containing alumina hydrate? A Oh, I see. 
Now, you are referring back to the purpose of an extender 
in printing inks at all, perhaps? 

Q No. You made a plurality of batches of printing 
ink containing the Silene A-1, as I understand your tes- 
timony? A Yes. 

Q You made at the same time a batch of printing ink 
containing alumina hydrate? A Yes. 

Q Why did you do that? A I see. I follow yon. 
Simply as a control, something against which to measure 
the performance. 

Q Now, would you have any recollection if making 
any observation as to this alumina hydrate control during 
its preparation? A Yes. 

Q What was that observation? A Well, I remember 
that the materials was weighed out in precisely the same 

manner as the Silene. And then I also recall hav- 
964 ing called to my attention, after the inks were 
ground, that there were some slight differences in 
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consistency between the three inks—TI believe it was three 
—made from the Silene and the alumina hydrate control, 
and the necessity of arriving at a decision to make some 
slight changes in formula to take care of this difference 
in consistency, which would result in printing differences, 
of course. 

Q Do I understand that last answer to mean there was 
an inconsistency between one or more of the various sam- 
ples of Silene A-1 with some other—you said there was 
a variation of consistency? A Consistency being a term 
I am using now referring to the properties of flow and 
thickness in the ink. 

Q I understand that. But was that variation in con- 
sistency, as you recall it, between let us say the first and 
the second sample of Silene A-1 printing ink? A No, 


no. 

Q What was that variation? A The variation was 
between the printing inks made with the Silene A-1 on 
one hand and the control ink with alumina hydrate on 


the other. 

@ Was or was there not any variation between the 
consistency of the three samples using Silene? A No 
substantial difference. 

Q Now, on observing this variation of consis- 
965 tency between the control as compared with the 
three samples of Silene, was anything done? A 

Yes. 

Q What was done? A A new sample was made up 
in which a small amount of low viscosity varnish was 
simply removed, taken out. This is a standard kind of 
adjustment made in printing inks. It is done every day. 

Q What was the extender in that sense? A That 
was also alumina hydrate. 

& @ * a 
966 Q As I recall your testimony just before the 


recess, Dr. Talbot, you said that you were present 
when the several formulations utilizing Silene A-1 as an 
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extender and utilizing alumina hydrate as an extender 
were used on the printing press? A That is right. 

Q And you were present when the paper sheets were 
run off the press with those inks? A Yes, sir. 

Q Do you recall whether or not any report was given 
by you to Mr. Waldo at that time? A Yes. 

Q What was the nature of that report? A I recall 
that Mr. Waldo was actually present during the period 
in which the materials were mixed and prepared for 
grinding. I don’t recall whether Mr. Waldo was present 
during the printing experiments; but I do know that he 
was made aware of the results. 

Q Do you remember whether or not you told him what 
the results were? A Whether I, personally, told him? 

Q Yes. A I am afraid that I don’t remember 
967 whether I did or not. 

Q At the time of the printing of these pieces 
of paper with the inks produced in the tests, did you 
then arrive at any evaluation of the results of the tests? 
A Yes. 

Q What was that evaluation? A Well, that evalu- 
ation was that—referring now specifically to the prints— 
that the prints made with inks containing Silene were 
certainly as good as those using the alumina hydrate 
control. 

Q Do you remember whether or not any of these 
formulations used in the tests were subjected to a 
livering test? A Yes. 

Q Were you present during the livering test? A 
Well, inasmuch as the livering test runs for quite a 
period of time, no. 

Q Did you see the test printing inks at the conclusion 
of the livering test? A Yes. 

Q Did you evaluate all of the test inks at the end of 
the livering test? A Yes, I did. 

Q Do you recall what your evaluation was at the 

conclusion of that livering test? A Yes. The 
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968 evaluation was that none of the inks made from 
the Silene nor the control ink made from the 
alumina hydrate had shown signs of livering. 

Q Now, Dr. Talbot, I shall ask you whether or not 
you recall that a report was written on the conclusion of 
all of these tests on the Silene A-1 samples and the 
controls? A Yes, such a report was written. 

Q Do you recall the form in which that was written? 
A Yes. That was written in the form of what we called 
& service report. 

Q Do you recall whether or not the report was written 
in draft form before the service report was prepared? 
A Before it was prepared in final form? 

Q Yes. A Yes. It was written in draft form. 

Q Do you recall seeing or participating in any way 
in the draft report? A Yes. The draft report was 
submitted to me and edited by me, and certainly in terms 
of its conclusions. I did not make it a practice to try 
to change a man’s manner of expression; but I made very 
sure that the conclusions drawn and the story of what 
was actually done was proper and correct. 

Q Do you know whether or not the report as 
969 finally prepared embodied your conclusions? A 
Yes, it did. 

Q Have you any present recollection as to whether 
or not the samples of Silene A-1 were marked or iden- 
tified in any way? A Yes; they were marked and 
identified. 

Q Do you recall today how they were marked and 
identified? A No, I do not. 

Q Dr. Talbot, do you recall whether or not I made a 
request of you several weeks ago to obtain, if possible, 
for me and bring down a copy of any report you could 
find from the files of the General Printing Ink Corpora- 
tion, now the Sun Chemical Corporation? A Yes, you 
did make such a request. 

Q Were you able to obtain a copy of the report? A 
Yes, I was able to obtain a copy. 
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Q Where did you obtain it? A I obtained this from 
the Graphic Arts Research Laboratory of the Sun Chem- 
ical ‘Corporation in East Rutherford, New Jersey. 

Q Do you have that copy of the report with you? A 
I do have. 

Q Will you examine it briefly for the purpose of 
970 telling me whether or not you can identify it as 
having seen it before? A Yes, sir, I have. 

Q At the time of obtaining that copy of the report 
that you have produced, Dr. Talbot, did you attempt to 
satisfy yourself as to whether or not there were other 
copies of the report in the files of Sun Chemical Corpo- 
ration? A Yes, I did. 

Q What did you find out? A I found out that this 
report which I have in my hand was the last existing 
copy in the files of the Research Division. 

Q Did you undertake to return that copy, as a condi- 
tion upon which you obtained it? A No, I did not, sir. 
I imposed upon their good nature to let me have their 
very last copy, and made no representations that I could 
return it. 

Q Dr. Talbot, I show you another copy of a report 
and ask if you can identify that document? A Obvi- 
ously, in as brief an examination as this, I haven’t read 
them word-for-word; but they, apparently, are copies of 
the same report. I see no discrepancy. 

Q Have you seen that other document before, 
971 the second one I just showed you? A Yes, I have. 

MR. BEALE: May it please the Court, I think 
I have a responsibility of seeing that this document that 
the witness has produced gets back to the files from which 
it was obtained. We have had another copy of the re- 
port for quite some time, and Mr. Johnston has been sup- 
plied with photostatic copies of the report. 

I would like leave to mark this copy for identification, 
in lieu of the original that the witness produced. 





398 A 


MR. BEALE: [I shall ask that it be marked for iden- 
tification as Plaintiffs’ Exhibit 21. 

(Whereupon Plaintiffs’ Exhibit 21 was marked for 
identification. ) 

BY MR. BEALE: 

Q Dr. Talbot, can you tell me when the report, Plain- 
tiffs’ Exhibit 21, for identification, was prepared? A 
When this report was prepared? 

Q Yes. A No, I can’t tell you without reference 

to the date on it exactly. 
972 Q Can you tell me whether or not the report, 
Plaintiffs’ Exhibit 21, is the report which was pre- 
pared and submitted with respect to the evaluation tests 
on the Silene A-1 and the control samples? A Yes. 
The report was prepared and submitted covering the 
evaluation of such samples. 

Q And this is a copy of the report that was sub- 
mitted; is that correct? A That is correct. 

Q Will you examine the document for the purpose of 
refreshing your recollection as to two points. Examine 
it and after you have examined it, tell me if it refreshes 
your recollection as to the date of the report and your 
recollection as to the marking of the samples of Silene 
A-1? 

Have you examined it sufficiently for that purpose? A 
I believe I have examined it sufficiently for that purpose. 
The date and the marking of the samples? 

Q Yes. A Yes. 

Q Now, will you testify, with recollection refreshed, 
as to your best recollection as to the date of the report, 
and the marking of the samples? A Having refreshed 
my memory from looking at this copy, the date of the 

report is April of 1943. As to the marking of 
973 the samples, I hesitate, Mr. Beale, to say at this 
late date that of my own memory I can say that 
these are precisely the same numbers which were on those 
samples. However, there is nothing in the report or 
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nothing in my recollection which would make me believe 
otherwise. 

This is in accord with standard laboratory practice and 
proper identification of samples. It was examined by me 
at the time the report was submitted, when these identi- 
fications were fresh in my mind, when [I would have had 
every reason to have corrected an error in that respect. 

Q Will you put that in your pocket, please? We are 
not going to need that. 

In the course of your examination of the report for 
the purpose of refreshing your recollection, did you have 
occasion to observe any colored pieces of paper at the 
end of the report? A Yes, sir. 

Q What is your best present recollection as to whether 
or not those pieces of paper in the report were prepared 
prior to the preparation of the report? A Those pieces 
of colored paper at the back portion of the report are 
actual printed samples taken from the printing press dur- 
ing the printing evaluation of these printing inks, and 

were properly numbered and identified and re- 
974 tained for binding in the final report. 

Q Do you have any present recollection as to 
whether or not there was any concluding paragraph in 
the report, as to whether or not there was a standard 
paragraph as to which you had some responsibility for 
incorporating in that report? A Yes. I think you 
refer, Mr. Beale, to a pretty-much standardized conclud- 
ing sentence which I insisted upon adoption in reports 
of this kind, which was put in for the purpose of avoid- 
ing trampling on the toes of any of these operating 
divisions who had a certain amout of pride and certain 
responsibility for their own work. 

Q May I ask you, the report was prepared after the 
performance of the tests concerning which you have 
earlier testified? A That is correct. 

Q And at the conclusion of the tests, or at least as 
of the date of the report, do you have any present 
recollection of having arrived at an evaluation as to the 
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usefulness of the Silene A-1 as extenders for the printing 
ink? A Yes, I do have such recollection. 

Q What was that evaluation? A That evaluation 
was that samples of Silene A-1 covered by this report 
were thoroughly useful substitutes for alumina hydrate 

as ink extenders, certainly in the case of peacock 
975 — blue. 
2 . 2 oe 

Q Whose evaluation was that? A That was my 
evaluation. 

Q After making that evaluation, did you, any time 
thereafter, suggest to anyone or any concern the desira- 
bility of using the pigment Silene A-l in commercial 
printing ink formulations? A Yes, I did. 

Q What is your best recollection as to when and under 
what conditions you did that? A My best recollection 
is that sometime immediately subsequent to these tests, 
and probably prior to the preparation of the report in 
final form, I called the Eagle Printing Ink Division, and 
represented to them very strongly that this was a highly 
useful material, and that they should immediately take 
steps to incorporate it in their peacock blue inks. 

Q Do you know of your own knowledge whether or not 

your recommendation was followed by the General 
976 Printing Ink Corporation? A You refer now 

to the actual incorporation of Silene in printing 
inks? 

Q Yes. A For tests or for sale, or for both? 

Q For both. A Certainly it was incorporated in 
printing inks for tests. To the best of my knowledge and 
recollection, it was not incorporated in printing inks for 
sale, at least in any substantial quantity of it. 

Q Within your own knowledge, do you know of any 
reason why it was not incorporated in commercial print- 
ing inks for sale? A Yes, I do. 

Q What are those reasons? A There are two prin- 
cipal reasons. I think the first and perhaps the really 
controlling reason was that suddenly Silene A-1 was no 
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longer available; certainly not available in commercial 
quantities. They were unable to get it. Presumably as 
a war casualty. 

Number two reason, however, so far as Eagle Printing 
Ink was concerned, even had it been available, it might 
not have been used, because almost simultaneously with 

these events, this large printing job was removed 
977 from Beck Engraving to another printer, and Eagle 

Printing lost this large account which was consum- 
ing peacock blue. 


* * * = 


978 CROSS EXAMINATION 


BY MR. JOHNSTON: 

Q Dr. Talbot, did you look for any record with regard 
to what you described as a recommendation of tests of 
the Silene A-1 by the Eagle Division? A No, I did not. 

Q Do you know of any record bearing out what you 
described as that recommendation? A No. It is my 

recollection that probably there is no such record. 
979 It is my recollection that this recommendation was 
made by telephone. 

Q Do you know of any record of any report by the 
Eagle Division of any further tests that may have been 
made by it? A No; and I would anticipate that there 
would be no such report, as it was not the custom of the 
divisions to write formal reports on matters of this sort. 

Q So to such extent as you have testified with regard 
to the nature of your recommendation and the results of 
the tests made by the Eagle Division, it is based upon 
memory of what you said at the time and what you heard 
from them at the time; is that correct? A That is 


correct, sir. 
. s £ * xe 


981 Q Well, you do then base any such testimony 
upon what somebody else told you by telephone or 
otherwise; is that correct? A That is correct. 
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Q And you do know positively that there was no use 
made of it beyond such further tests, if any, as may have 
been made by the Eagle Division? A No. I believe you 
will recall that I testified that I was not sure whether or 
not any had actually been manufactured and sold. I have 
no firm recollection on that point. 

Q Do you have a positive knowledge as to any tests 
having been made by the Hagle Division on the printing 
of an ink containing a Silene A-1 material at the high 
speeds of commercial printing presses? A No, I have 

no personal recollection. 
982 Q Do you have any knowledge of any test hav- 
ing been made on a web press? A No, I have no 
recollection of that. As a matter of fact, the Eagle Print- 
ing Ink Company sold little, if any, ink for web press 
production. 

Q What was their specialty by way of the type of 
press for which their ink was adapted? A Package 
inks and sheet-fed cylinder presses. 

Q ‘Those would be presses with a rotary cylinder and a 
table feeding the sheet? A Yes. 

Q Now, what kind of a press did you have in your 
laboratory? Was that a little hand press for sheets? 
A Now, are you referring to the Hacker press to which 
I testified earlier? 

Q The press that you used in your laboratory for 
testing sheets? A We had two presses, actually, in the 
laboratory. 

Q Yes. A And in addition to that, I think you will 
recall that we had access to our own print shop, which 
we ran right in this same building. This shop was run 
for twofold purposes: The actual production of print- 
ing matter for the corporation, and also for test pur- 

poses. 
983 Q What I am trying to find out— A What 
you want to know is how are these printed? 

Q Yes, on what kind of a press were these printed? 
A Those were printed on a Hacker proof press. 





403 A 


Q Is that a hand-operated press? A It is partially 
hand operated, partially motorized. <A pretty substantial 
piece of equipment, with a printing bed of, I should say, 
28 inches wide and 36 inches length, and a cylinder some 
14 to 16 inches in diameter. Motor-driven ink distribu- 
tion mechanism, and semi-automatic pick-up of the feed 
sheets, and their release at the end of the printing cycle. 

Q Its main function was as a preliminary testing 
press; is that correct? A You mean as we used it or 
as it was designed? 

Q As it was actually used. A As it was actually 
used, it was used routinely in the evaluation of printing 
ink materials for their usefulness as components of ink. 

Q And as I understood your testimony, your evalu- 
ation was usually preliminary to some further testing 
done farther on in the organization? A Yes, I think 
that is correct. 

Q Normally, before a printing ink of a given 
984 formula is put into practical printing, is it put 
through quite a series of tests? A Well, of 
course, that varies an awful lot with the circumstances. 
For instance, I can recall a number of cases in which 
printing ink formulations came directly from the research 
laboratory and within hours were in manufacture in the 
factory and within less than twenty-four hours were 
actually running on large size commercial presses. 

In other cases, the person responsible for ink formula- 
tion and manufacture might see some things that he didn’t 
like about the ink and it might be kicked back to the 
laboratory for changes and modifications. 

The printing ink business is a very peculiar one. It 
doesn’t follow along the kind of established patterns that 
one might find in chemicals or textiles. 

Q When you make a very substantial change in the 
composition of the ink, such as putting a new or unknown 
ingredient into it, would it not be normal to make a 
series of tests before putting that ink into practical use? 
A JI think that would be correct, yes. 





404 A 


Q And wasn’t that, generally, the mature of the situ- 

ation you were confronted with with Silene A-l, that it 

was to you a relatively unknown material? A 

985 Well, I think that also needs a little further ex- 
planation. 

Q Is the answer, yes, that it was to you a relatively 
unknown material? A I don’t believe that I can answer, 
yes, without some qualification, sir. 

Q Well, answer, yes, if you may, and then qualify. A 
I think I would prefer placing my qualification first. 

Q All right. A When you talk about unknown mate- 
rials, the implication is that one knows nothing about 
them, has made no trials or tests of any sort. 

Remember, we had been examining Silene prior to the 
tests described in this report; that we had made certain 
determinations as to desirable and undesirable properties, 
and had requested changes in this material in order that 
it might meet the standards we had set for it. 

These changes were made and, therefore, we were not 
working in the dark. We weren’t just picking some com- 
pletely unknown thing off the shelf and throwing it in 
here willy-nilly. 

Q Did you know what the chemical composition of the 

material was? A If you mean that we could write 
986 a precise formula and tell you its crystal diagrams, 

no. We did know, however, that it was a com- 
bination of calcium and a silica radical. 

Q Did you know what the performance of that mate- 
rial would be in practical printing on commercial presses? 
A I think after we had completed the results of the 
test described in this report, we could state with a very 
high degree of assurance what its performance would be. 

Q That was your conclusion? A “Yes. 

Q You had no previous experience from which to know 
what the performance of a material of that particular 
kind of composition would be? A Well, yes, we had a 
great deal of experience, because this kind of test which 
we describe here is not something cooked up on the spur 
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of the moment to apply to a particular vendor’s sample. 
This represents years of background and experience in 
pre-testing of materials. 

Q I didn’t make my question clear, Dr. Talbot. My 
question really was meant to refer to the Silene material, 
as to whether you knew from any experience that it would 
perform satisfactorily at the high speeds of practical 
printing operations? A I think, again, sir, that one 

could, as a result of these tests, say with a great 
987 deal of assurance that—I also would like to remind 

you, as I am sure you are familiar, that printing is 
not a precise science; that even inks which have been 
performing for years satisfactorily, suddenly placed on 
a press with a slightly different plate than it has had 
before, or a slight change in inking mechanism, with a 
slight change in paper, sometimes, yes, very certainly, 
changes in weather, will suddenly begin to) act unsatis- 
factorily. 

So to state here, on oath, that I knew that particular 
ink would operate, would be an utterly foolish statement 
and I wouldn’t make it, even though the ink had been in 
manufacture for many years. I couldn’t state on oath 
that it would work tomorrow on any given pre ess. I could 
state something about my assurance. 

THE COURT: You are a little bit inclihed to argue 
with counsel rather than answer his questions. 

THE WITNESS: I am sorry, sir. I will try to be 
more responsive. 

BY MR. JOHNSTON: 

Q ‘Can you tell me, Dr. Talbot, what quantity of each 
formula referred to on Page 3 of Plaintiffs’ Exhibit 21 
was prepared by your laboratory? A Yes. These quan- 
tities which are here are grams, and, therefore, if one 
adds them up, I think you will find this is 100 grams, 

100 grams. 
988 | Q How much, in terms of volume, is 100 grams, 
roughly? A Well, a hundred grams pos be, oh, 
roughly, about five fluid ounces, 4, 5. 








Beets oe RD Me nt eT ee 


406 A * 

Q Would it be about what could be held in this little i 
paper cup? A It would be more than that. A little ' 
bit more, but not much. e 


Q Just a bit more than that? A Yes. 

Q Did you make any more than the one batch of each 
of these formulas? A No, I believe not. 

Q So that all you ever made was, roughly, a little 
more than this little paper cup would hold? A That is 
correct. ) 

Q How many sheets did you print with each quantity? ) 
A Well, I can’t say as to the exact number. I would 
suspect 25 or 30 sheets, perhaps as many as 50. 

Q Now, do you know which ones of the sheets of the 
run were used in the report? A No. 

Q Do you know whether or not the sheet given in the 
report for each different formulation corresponds to a 

particular number in the order of printing of sheets 
989 of that formulation? A If I understand your 

question—I think I do—that is, you might say, all 
of these might be number ten in order, or number, fif- 
teen, or something? 

Q Yes. The question is, are they all number ten or 
number 15? A No, they are not. 

Q They are not? A No. 

Q I believe you testified earlier that you were in- 
formed or believed that this Silene material or Silene 
A-1 material contained a silica radical; is that correct? 
A Yes. 

Q Had you had experience previously with printing 
inks containing silica or silicates as a major pigment in- 
gredient? A Yes. 

Q Had such inks never created a problem of abrasion? 
A Oh, in some cases they have caused problems of abra- 
sion. In some cases. 

Q Did you make any tests of this material to deter- 
mine whether or not it would cause problems of abra- 
sion? A If you mean by that—and I think you do—for 
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instance, long runs to determine whether there was 
990 actually plate wear? 
Q Plate wear or other forms of abrasion. A 
Yes. No, no such tests were performed. 

Q No such tests were made. Is the viscosity of an 
ink an important consideration? A Very important. 

Q Were the viscosity data for these inks determined? 
A You mean in terms of poises or centipoises, or some 
such? 

Q Yes. A No, sir. 

Q That, however, is quite important to the perform- 
ance of the ink on a press; is it not? A Yes. And I 
think you will note in the report a visual comparison of 
what we call body—is a part viscosity, very largely vis- 
cosity—was made. 

Q Now, can you tell me with regard to the table on 
Page 3 of Exhibit 21, which of the five formulae there 
listed corresponded to the standard test formula? Was 
that number 4? A Yes, number 4. 

Q Now, is there any print in this exhibit correspond- 
ing to the printing of number 4? A No, there is 

not. 
991 Q So that this exhibit doesn’t tell how any of 
these inks compares with the standards, visually, 
at any rate. A No. Within the framework of that, no. 

Q Why is it that the print of number 4 is missing? 
A Because number 4 was not sufficiently viscous to print 
on a Hacker proofing press. 

Q Wasn’t number 4 the standard alumina hydrate 
peacock blue ink? A The standard for what, sir? 

Q I thought I understood you to say it was the con- 
trol material. A Yes, it was a standard. Perhaps I 
should explain that. Again, I don’t want to seem to be 
unresponsive, sir, but in cases of this kind, you have a 
number of problems. As you have spoken about web 
press printing and high speed printing. As one moves 
into inks of that sort, it is usually necessary to use 
somewhat less viscous ink; and this particular formula 


! 
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was drawn from a formula suitable for higher speed 
printing; and as it turned out, when it was actually made 
up, it was just a little bit too thin to give a good print 
on the Hacker press; and so we, in effect—and we did 
have many standards—changed to another standard which 
would print in that case. We merely removed a little 
of the low viscosity varnish. 
992 Q Now, as I read the report, 10 parts of the 
low viscosity varnish were removed in preparing 
the number 5 formula? A That is correct. 

Q When that was done, did the resulting composition 
correspond to anything that was printed commercially by 
your company? A That, sir, I could not answer. Most 
of the commercial formulas were never in my possession, 
and even if they were, I could not remember them at 
this late date. 

Q Now, did the composition of number 4 correspond 
to a commercial or practical formula used by the com- 
pany? A It was a modification of such formula. 


993 |Q Dr. Talbot, is it correct that the Silene A-1 

materials, so-called, which you tested, showed a 
higher oil absorption than the alumina hydrate? A That 
is correct. 

Q Approximately ten per cent higher? A That is 
correct. 

Q And the formulas which you made with those samples 
had a thicker consistency than the normal alumina hydrate 
ink? A Alumina hydrate ink at the same concentration 
or a comparable concentration of the extender. 

Q So you made a special alumina hydrate ink of a 
thicker consistency to try to get a comparison between the 
two? A Mr. Johnston, I don’t want to be in the position 
of trying to belabor this point, but the use of the word 
“special” there, I think, is a bit misleading and may get 
us off on the wrong track. — 

_ Printing inks are not the kinds of things that one 
994 has hard and fast fixed formulas. They are con- 
stantly subject to change. They are changed in the 
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plant; they are changed in the press room. Therefore, 
the designation of this material as “special,” I think, gives 
a wrong impression. 

It certainly is a different ink than the other ink which 
had exactly the same amount alumina hydrate as the others 
had Silene. 

Q The ink number 4 was your more normal alumina 
hydrate formula, I believe you testified? A More nor- 
mal for some conditions, sir. 

Q The ink number 5 was one that was made up par- 
ticularly in order to resemble more closely the thicker con- 
sistency that you got with the Silene A-1 samples? A 
No. I don’t think that is quite right. If you will refer 
to the report, you will see that it was made thicker in or- 
der that one could print with it on that particular printing 
press. The number 4 was too thin to print on that press. 

Q The number 4, then, was one which was not normally 
printable on a Hacker press? A That is correct, sir. 

Q Well, was there any alumina hydrate peacock blue 
ink that had been normally printed on a Hacker press? 

A Many many examples of such ink. 
995 Q But their formula did or did not correspond 
to the formula number 4, or the formula number 5? 
A I would say that there would be innumerable samples 
of ink which would print on a Hacker proofing press which 
would differ slightly from either number 4 or number 5. 

Q I think you are talking about things that would do 
it. I am trying to ask you about things that you had used 
on that press. A Right; that have been used. 

Q That you, yourself, had used on that press? A 
Yes. 

Q Are you now testifying that you, yourself, had pre- 
viously used an ink of the formula number 5 on that press? 
A No. I would not want to say that because— 

Q Then doesn’t it follow that number 5 was a formula 
which was made up particularly in order to compare with 
these thicker consistency Silene inks? A No, I think not, 
sir. 





410 A 


Q Well, it didn’t exist before, as I understand your 
testimony, and it was made up in order to run this series 
of tests. A Well, again— 

Q Is that right? A I don’t say it did not exist 
996 before, but so far as I recollect, I have never made 
up one of precisely that composition. 

Q So that was made up in order to have a comparison 
with the Silene inks; is that correct? A I think that it 
gives an impression which is not wholly correct. In order 
to compare these inks one must have inks which will print 
on this press. Now, fortuitously, shall we say, the partic- 
ular selection of composition of ingredients with the Silene 
happened to come out at that right consistency. They might 
not have. They might have come out a little too thick or 
a little too thin. This is not an uncommon thing. It hap- 
pens every day in a printing ink laboratory. 

In that case, we would have modified the formula of the 
Silene inks to bring it in line with the alumina hydrate. As 
it came out, in this particular study, the Silene inks hap- 
pened to hit it right on the nose right to run on the press. 

The particular exact duplicate composition, in which one 
had exactly the equivalent amout of alumina hydrate was 
too thin. One couldn’t run it on the press. Therefore, it 
was impossible to make this comparison. 

Now, one could have corrected this in other ways. We 
chose to correct it by removing a part of the thin varnish. 

One could have added an additional amount of more 
997 viscous varnish. 
Q Why does number 4 appear in the tabulation? 
A Because it is the ink which was actually used on the 
printing press. And now we come to your question, and 
perhaps this will answer it—and it was the one which was 
actually compared with the Silene formulation. 

Q It was actually used on what printing press? A On 
the Hacker proofing press. 

Q I thought you just testified that number 4 was too 
thin to use on the press? A Jam sorry. You are quite 
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right. I misspoke byself. Number 4 was not used, not even 
printed. Number 5 was the one printed. 

Q Why was number 4 included in the original tabula- 
tion? A Number 4 was included in the original tabula- 
tion because it has exactly the same amount of alumina 
hydrate as there was Silene in 1, 2 and 3. 

Q So it was normally more comparable in terms of the 
proportions of ingredients in the composition? A Yes, 
that is correct. 

Q And then because numbers 1, 2 and 3 were thicker 
than it, and you wanted something that was directly 

comparable with 1, 2 and 3 in consistency, you made 
998 number 5; is that correct? A I am sorry, sir. 

Again, I think you put the case in somewhat the 
wrong light. Let me say again, fortuitously, perhaps, 
1, 2 and 3 came out at the right viscosity to print on the 
proofing press. There was no way that one could pre- 
dict with certainty before those inks were actually made 
and ground as to what their consistency would be. They 
might well have come out too thick or too thin. It hap- 
pened that they came out right. 

Q You didn’t test their viscosity, you told me. A 
We didn’t measure their viscosity in terms of poises and 
centipoises. 

Q You made only one run of a small amount of ink? 
A Yes. 

Q Did you make up this number 5 sample after you 
had the run or before? A After. 

Q And on that run, did you run the number 4 con- 
current or had you made it up at the time of the run 
on numbers 1, 2 and 3? A Yes; it was made up at 
exactly the same time. 

Q So it was after the run that you determined that 
number 4 was not comparable to 1, 2 and 3, or vice 

versa? A It was after the run was made up that 
999 it was determined that number 4 was too thin to 
print on the Hacker press. 


412A 


Q Now, there is a reference in here to an accelerated 
livering test having been made of Samples 1, 2 and 3 
and 4; and an indication that after this so-called ac- 
celerated livering test, there was some loss of flow and 
length in the Silene inks. 

Do you recall that? A Yes. 

Q Now, this accelerated livering test ran according 
to this report 96 hours. Is that your recollection? A 
Yes, that is correct. 

Q Now, is it not true that a loss of flow and length 
is indicative of some change in the body and consistency 
of the ink? A Yes. 

Q Is it also not true that a livering test or a livering 
condition may show up in a new ink formulation a long 
time after the material has been prepared? A Yes. 

Q Would not a loss of flow and length in the inks 
indicate that perhaps there was a livering condition de- 

veloping in those inks? A No, I think not. 
1000 Q Well, then, what would it indicate? A It 
would indicate, just as we have said, that there 
is change occurring in the body of the ink. This kind of 
change is not unusual in such accelerated aging tests. 

Q Did you make any further tests to determine how 
far that change would carry into the action of the ink? 
A No. 

Q So then you really don’t know whether or not long 
aging might cause a livering or other undesirable condi- 
tion? A Now are you referring to long aging under 
normal storage or under the accelerated test? 

Q Under normal storage or accelerated test, either 
one. A In respect of the accelerated test, I certainly 
couldn’t; answer. I don’t know what might have hap- 
pened. In terms of normal storage, this particular test 
for livering was a standard one throughout our corpora- 
tion. It was used in the research division, used in all 
manufacturing divisions; and many years’ experience 
with it had indicated very clearly that inks which were 
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still in workable condition after 96 hours at this tem- 
perature never gave us trouble in commercial applica- 
tions. 

Q Even though those inks had shown a loss of flow 

and length in the course of that test? A Yes, 
1001 that is correct. 
Q Did you test any of these ink samples for 
their thixotropic properties? 

THE COURT: What kind of properties? 

MR. JOHNSTON: Thixotropic properties, Your Honor. 

THE COURT: Yes. All right. 

THE WITNESS: Well, the measurement of thix- 
otrophy, in the sense one can assign a number to it and 
say one thing is X times more or less thixotropic than 
another is a very difficult procedure. 

As a matter of fact, at that particular time, in our 
laboratory, we were not capable of doing tests of that 
kind. 

Q Well then, the answer is that you did not test these 
inks for thixotropic properties? A No. I think you 
haven’t quite permitted me to finish. On the other hand, 
the observation of thixotrophy is a perfectly simple 
thing. Anyone can see it. I can demonstrate it in the 
courtroom in a few moments. It is illustrated by the 
fact that these materials which are thixotropic have 
higher viscosity after a period of rest than they have 
after they have been subjected to agitation. 

In other words, upon stirring or mixing! or grinding, 
they get progressively thinner regardless of ithe tempera- 

ture. It is a very important characteristic of print- 
1002 ing inks and certainly is always observed, because 
it is desirable to a reasonable extent and unde- 
sirable if it becomes out of control. 

Q Did you test any of these Silene containing inks 
for thixotropic properties? A Yes. 

Q In what way did you test them? A ‘By observa- 
tion of the ink on the slab, with a spatula—agitator. 

Q You did that, personally? A Yes. 
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Q Did you run wedge tests on these inks? Do you 
know what I mean by the term “wedge test”? A I would 
prefer that you would define it so we would be talking 
the same language. 

Q A test in which a droplet of ink is drawn along a 
wedged cavity by a flat instrument in order to determine 
the surface condition of it as it diminishes in thickness 
of film. A Yes, I know what you mean now. No; so 
far as I know, we did not do that. 

Q Isn’t that one of the tests frequently used to deter- 
mine the dispersion of a pigment in an ink? A Yes. 

It is one of the tests which is frequently used. 
1003 Q But you did not make any such test? A No. 
Q How did you apply these little samples that 
you made to the test press? Was that done by hand? 
A Yes. 

Q So you took a little of the ink on a spatula, per- 
haps, and put it on a roller by hand? A That is right. 

Q Did you, yourself, do that? A Yes. 

Q Now, when an ink is used on a practical printing 
press, or a commercial printing press, that ink is applied 
by what is called a fountain; is it not? A Not in all 
cases. 

Q Well, it is never applied by hand; is it? A Oh, 
yes. Thousands and thousands of sheets are printed 
every year on job presses in which the ink is applied by 
hand. Every print shop, small print shop in the coun- 
try, literally thousands of them. 

Q ‘You mean a man stands and puts it by hand on a 
rolier? A Not on a roller; usually in that case upon 
a circular platen which the roller runs on. Can be put 
on rollers, but usually not. 

Q However, it is applied, when it is applied on 

1004 a practical press running at a commercial speed— 

the ink has to have certain properties of flow and 
distribution on the press; does it not? A Yes. 
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Q Did you make tests of this ink that would deter- 
mine whether or not it would have such desirable prop- 
erties of flow and distribution on a practical or commer- 
cial printing press? A Now I think we are getting into 
some difficulties here in the use of the terms “practical” 
and “commercial.” Let me answer, yes, such determina- 
tions were made on the Hacker proofing press, which is 
a practical press, and is a commercial press, and which 
has a motor-driven distribution system. It is not a case 
of a hand thing where you dab it along and do all your 
distribution by hand. Therefore, it has a distribution 
system which is comparable to automatic distribution sys- 
tems in such cases as they are present on a press. 

Q How much of this ink did you actually print in that 
test, Dr. Talbot? A Well, I didn’t weigh it. I remem- 
ber I testified we printed, perhaps, at the outside, some 
50 sheets; and it takes a very small amount of ink to 
print 50 sheets. 

Q Would it be one ounce, two ounces? A Oh, less 

than that. 
1005 Q Would you regard that as a test of the flow 
properties of the ink in practical printing opera- 
tions? A Yes. There is no question about that. 

Q You would regard that as an adequate test? A 
Yes. 

Q Did you determine anything with regard to the 
properties of this ink from the standpoint of filling in of 
half tones? A Yes. If you will examine the prints, 
you can get some idea of that. I think you will even 
notice that upon the very last of these half tones—which 
is not really a half tone, but has very large printing 
area in relation to non-printing area—that there is some 
filling of the non-printing portion of the plate in all of 
these examples. . 

This was a characteristic of this particular plate. It 
had in part to do with the kind of etching on it, which 
was a bit shallow on the non-printing area. 
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Q There was manifestation of fill-in; is that correct? 
A ‘In this three-quarter tone, as we call it, that is cor- 
rect. 

Q Well, in order really to determine the fill-in prop- 
erties of an ink, isn’t it necessary to make quite extensive 

runs at times? A No, I don’t think that is neces- 
1006 sary by any means. It is true that it shows up as 

a difficulty in a commercial press usually after some 
length of run, although not always; but when one has 
handled printing inks for any length of time, the property 
of fill-in is not any serious problem. It is one that can 
be determined quite quickly. 


1008 Q You did not determine whether or not this 
ink would pick in the practical use on a higher 
speed press? A On a higher speed press, no. 
Q Did you make any study or determination with 
regard to the tack properties of the ink? A No. Be- 


yond visual observation and the usual patting out, which 
gives some idea of tack, but is not a precise test. 

Q I believe you testified already, you did not run 
grit tests to determine the dispersion? A No; we did 
not run grit tests. 

Q Now, this report contains a statement that: 

“This work is not to be considered complete.” <A 
That is right. 


1009 REDIRECT EXAMINATION 


BY MR. BEALE: 

Q In response to that last question, you answered in 
the affirmative. I will ask you to read the entire sen- 
tence. Was that question directed to a whole sentence 
or just a portion of it? A The question, as I recall it, 
was directed to: 

“This work is not to be considered complete.” Which 
is correct. 
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Q You answered in the affirmative. What is the 
whole sentence? A “ .. . but is indicative of what 
may be done.” 

Q Is that statement yours, as part of that report? 
A Well, in the sense that I added it after the rough 
draft was submitted, probably not. It is mine in the 
sense that I always insisted on this kind of a policy 
statement at the end of reports of this sort. 

Q Why was a statement such as that used as a policy 
statement? A Well, that comes back to this situation 
of having some five printing ink companies and pigment 
company, each with its own technical staff, quite separate 
from and wholly independent of the central research 

staff. And if the central research division is to be 
1010 serviceable to those other divisions, it must keep 
itself on good terms with them. 

To keep itself on good terms, one of the very important 
things that it has not to do is to try to thrust things 
down their throats. They were capable men; they had 
their own ideas; and while they were quite amenable to 
suggestion, they were far from amenable to someone 
telling them what they should and should not do. 

Q Dr. Talbot, on your cross examination, you were 
asked some questions with regard to the nature of your 
reports to the Eagle Division of General Printing Ink. 
Do you remember those questions? A ‘Yes. 

Q I believe you testified that your reports, to the best 
of your recollection, were verbal, by phone. A I don’t 
mean to imply that a copy of this report did not go to 
Eagle. I cannot say, of my own certain knowledge at 
this moment, that such a report did go to them. But 
certainly I did talk to the Eagle Division by telephone. 

Actually, there were probably several days between the 
completion of these tests and the final report; and at the 
time when this work was quite vital, there was no need 
of waiting until the final report was written, if, in fact, 
it ever went there, but get them by telephone and say: 
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This is something I think you should do something 
with. 

1011 Q Have you any present recollection that you 
did or did not send a copy of this report to the 

Eagle Division? A No, I have no recollection. 

Q Now, you were asked some questions with regard 
to numbering sheets. Do you recall that line of ex- 
amination, numbering the sheets with reference to those 
which appear bound into the back of the report? A The 
question of numbering sheets consecutively as they come 
off the press, don’t you know, number one, and so on. 

Q Yes. You recall that line of questions? A Yes. 

Q Did you have any custom with regard to selecting 
sheets for evaluation, even though you did not number 
them? A Yes. 

Q What was the custom? A Well, the custom would 
be that the first sheets off, the first half dozen, perhaps 
even a dozen, were never selected for evaluation. The 
reason for that being it takes a little time to get the ink 
properly distributed on the plate, to make sure that one 
has the printing conditions well established. Sometimes 
it is necessary to do a bit of make-ready on the cylinder 
to get it precisely right. 

So the first few sheets are never representative 

1012 of true printing conditions. That makes no dif- 

ference whether it is a Hacker proof press or high 

speed web press. Sometime after the press settles down, 

one dozen or so sheets have been pulled, one begins 

to take off the sheets that are to be used for comparison 
and be dried and bound in reports. 

Q Have you any present recollection as to whether 
or not the sheets which were bound in the reports were 
selected before or after these first several sheets that 
you have just testified to? A Oh, they were selected 
after the first several sheets. 

Q Have you any recollection as to whether or not 
there was any uniformity of the printing of the sheets 
at the time you made the selection? A Yes, yes. 
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Q Now, you were asked some questions about this 
livering test; and I understood you to answer that that 
was a test for the measurement of the aging qualities of 
the ink. A Yes. It was a test to determine whether or 
not in storage this condition of the ink being changed to 
a solid, flabby, livery mass would or would not occur. 

Q Yes. And at the time the tests were performed, as 

reported in this Plaintiffs’ Exhibit 21, was there 
1013 any correlation between the condition of the ink at 

the end of the 96 hours of the aging test and the 
condition of ink under storage over a period of time? 
A In other words, if I may rephrase your question, what 
you are trying to determine is whether 96 hours is equiva- 
lent to one year or five years or ten years? 

Q Something like that. A Or something like that. 
No, I don’t believe that I would care to make any defi- 
nitive statement as to that. I would certainly say that 96 
hours’ test of this kind would assure aging without liver- 
ing far beyond any normal shelf expectancy of an ink, 
which might be usually one or two years at the most. 
After two years, one could hardly expect to be responsible 
for a condition of ink which had been stored. 

Q Now, you were asked on cross examination whether 
or not you had performed viscosity measurements on the 
test formulations reported in that test report? A That 
is correct. 

Q And you answered that question in the negative? 
A That is correct. 

Q Did you have any reason for not performing those 

tests at that time? A Yes, some very good ones. 
1014 Q What was that reason? A The reason that 

there was no instrument, to my knowledge, at that 
time, which would measure viscosity of systems of this 
kind, particularly when thixotropic, which we have al- 
ready discussed, with any degree of precision, such as 
one could rely upon the numerical measurement. 

There were a number of instruments which were quite 
suitable for measuring the viscosity of single fluids, single 
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fluids that do not exhibit thixotrophy to any extent, such 
as gasoline, kerosene. 

No instrument existed. And at that time, we had in 
development in our physics laboratory a special instru- 
ment designed to do exactly that; but it was not yet 
complete. 

Q As of the date of that report, did you make vis- 
cosity determinations on other printing ink formulations 
which were being evaluated? A In terms of measuring 
poises or centipoises, or something of that type? 

Q Yes, that is right. A No. 

Q So in evaluating viscosity, which I think you said 
was done visually in this case— A ‘Yes. 

Q —were you making any departure from your 
1015 standard procedure at that time? A No. 

Q Now, you were also asked a question or two 
as to whether or not you had performed abrasion tests 
on those printing ink formulations including the Silene 
A-l. A Yes. 

Q I believe your answer was in the negative to that, 
too? A That is correct. 

Q Did you have any reason for not performing the 
abrasion tests on those test formulations? A Yes. 

Q What was that reason? A Two reasons, as a 
matter of fact. One, that abrasion is far more of a 
bugaboo in printing inks than a really serious problem. 
There are certain conditions where one puts pigments 
which are obviously gritty like pieces of sand where you 
get into trouble. 

The other, perhaps even more important, reason is that 
that kind of abrasiveness which is serious is very quickly 
determined by simply taking a bit of ink on a spatula and 
rubbing it on a glass plate. You can tell at once whether 
you have that kind of gritty particles in there. 

Q Now, Dr. Talbot, I shall ask you whether or not you 

did measure the abrasion characteristics of these 
1016 test formulations by that method? A By rubbing 
it on a glass plate with spatula? 
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Q Yes. A Yes. That was a characteristic test 
which was almost invariably done, and also has to do 
with this measurement of grinding properties, because 
another way of doing that rather than using a wedge, 
which is a useful tool, is to draw the ink across a glass 
plate, in which one can see where any unground particles 
make furrows in this thin film. It requires a little bit 
more skill perhaps or experience than wedge. 

Q Were you or were you not satisfied with the char- 
acteristics as to abrasion and viscosity of these test 
formulations at the time you were mixing them? A Yes, 
we were well satisfied with both. 

Q You were asked a series of questions with regard 
to the volume of the test formulations used in those 
tests reported in that report, Plaintiffs’ Exhibit 21. I be- 
lieve you answered with reference to one of the little 
Dixie cups which we have here in the courtroom; did 
you not? A That is correct. 

Q I shall ask you whether or not that volume of 

printing ink, as measured by such a Dixie cup, was 
1017 sufficient for the performance of your tests? A 
It was more than adequate. 

Q And sufficient to enable you to make an evaluation 
of the extender in the printing ink? A Yes, sir. 

Q I shall ask you whether or not in your experience 
that is an unusually small amount of printing ink formu- 
lation to be used for evaluation or any other purpose? 
A With certain reservations, no. Obviously, one wouldn’t 
try to print the edition of a metropolitan newspaper with 
that kind of ink. But that sort of quantity is frequently 
more than enough for a salable quantity for printing; 
frequently sold in quantities that small and even smaller 
and used in commercial runs. And even then the printer 
will probably have more left over than he actually ne 
on the paper. 
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10i8  Q Mr. Kissling, will you please state your 
name, age and residence? A Lehr F. Kissling; 
age, 60; residence, Wadsworth, Ohio. 

Q By whom are you employed? A Columbia-South- 
ern Chemical Corporation at Barberton, Ohio. . 

Q Will you state briefly your educational experience? 
A I graduated in chemical engineering with a degree 
of Bachelor of Chemical Engineering from Ohio State 
University in 1922, and a Master of Science in Engineer- 
ing in 1932 from Ohio State University. 

Q Will you state briefly your business experience? 
A I was employed at the Toledo Furnace Company for 
about two years in ’22 and ’23. Then for about seven 
and a half years, the Buckeye Steel Casting Company at 
Columbus, Ohio, and then five years with the American 

Zine Company at Columbus, Ohio. 
1019 And in June, 1940, I was employed by the Colum- 
bia-Southern Chemical Corporation, then known as 
the Chemical Division of the Pittsburgh Plate Glass 
Company. 

Q At the time you commenced your employment with 
the Columbia Division, Columbia Chemical, what was the 
nature of your duties? A I was assigned to the De- 
velopment Department in developing new products. 

Q And the geographical location? The geographical 
location? A At Barberton, Ohio. 

Q Will you explain just a little more specifically, with- 
out getting into too much detail, the area of your activ- 
ities in the Development Department upon the commence- 
ment of your employment? A My first assignment was 
with the Ferritte process for purifying lime soda caustic, 
and—I am not sure what the other—it was a multiple 
of assignments. 

Q On various products of the Columbia-Southern 
Chemical Company? A That is right. 

Q Did there come a time after your employment com- 
menced with the Columbia-Southern concern when you 
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became acquainted with the term “Silene”? A Yes. 
1020 Q Will you explain when and under what cir- 

cumstances? A Silene was in the Pilot Plant 
stage when I was first employed by the Company and in 
41 or 42 I did some work myself in the development 
of it. 

Q In this work in the Development Department were 
you under the supervision or direction of someone else? 
A Yes, sir. 

Q Who? A Mr. Allen. E. M. Allen. 

Q This Pilot Plant activity under the Development 
Department with respect to Silene was in connection with 
apparatus of what approximate size or capacity, Mr. 
Kissling? A At first it was in very small capacity and 
five gallon vessels and— 

Q No, I am talking about the Pilot Plant production 
of Silene that you said you had some work with at the 
commencement of your— A The Pilot Plant, as I re- 
call, the first—when I first became acquainted with it was 
in the nature of one ton a day Silene. 

And later it was expanded to the first production plant, 
was in about thirty ton a day. 

Q That was Silene? A’ That was Silene. 
1021 Q Otherwise known as Standard Silene? A 
Standard Silene. 

Q And were you acquainted with the physical nature 
of that Standard Silene? <A’ Yes. 

Q Will you describe it? A It was a white fine 
powder. 

Q Did you know anything about its chemical nature? 
A It was hydrated calcium silicate. ~ 

Q Now, after the commencement of your work with 
Columbia-Southern Chemical Division did you have or 
did you adopt any custom with regard to reporting your 
activities from day to day? A We recorded in our 
daily log book. 

Q Mr. Kissling, all I want is what you did. A Yes. 

Q I don’t want the editorial “we”. A Yes. Yes. 
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Q Allright. Please continue. A We— 

Q I stopped you. I didn’t mean to stop you. Shall 
I start all over again? 

Did you have any custom of recording the activities in 

which you were engaged? A Yes. 
1022. Q In what form did you record those activities? 
A We recorded them in a log book and under the 
date that the project was started. 

Q Now, do you recall whether you had one or more 
notebooks during this very early period of your employ- 
ment? A! I had several notebooks. 

Q Now, did you have any particular personal custom 
with regard to the use of your notebooks in recording 
your activities? A Yes. 

Q What was that custom? A At times I would be 
working on several different projects simultaneously and 
I had different sections in the book—record the activities 
in those different projects. 

Q Now, did you have any general custom with regard 
to the time at which you made entries in your notebook? 
A We made entries—I made entries in the notebook at 
the time I started the project. 

Q Yes? And after the project had been started did 
you thereafter make entries? A As the work progressed 
we—lI put the nature of the work that was done. 

Q Now, did you have any custom with regard to re- 

porting your activities for any particular periods 
1023 of time? A Yes. 

Q What was that custom? A At the end of 
each month I would write what we call the “progress 
report” covering the activities of that month. 

Q And do you know what the disposition of that 
progress report was? A The typewritten copy was 
given to the secretary—the handwritten copy was given 
to the secretary who typed it, returned it to the writer, 
to myself. I read it over, okayed it and there was a 
copy—was placed in the files of the department and dis- 
tributed to other interested parties in the organization. 
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Q To whom were your copies addressed? A E. M. 
Allen. 

@ And those reports were on a monthly basis? A 
On a monthly basis. 

Q And they covered the activities of the preceding 
calendar month? A Yes. 

Q@ Did you have any source material used in preparing 
these monthly reports? A I prepared the report from 

the entries in the daily log book. 
1024 Q I-shall ask you whether or not—you did use 
the entries in your daily log book as source mate- 
rials for the monthly reports? A Yes, sir. 

Q I shall ask you whether in preparing your monthly 
reports you had occasion to—you ever had occasion to 
observe errors in your daily notebook records, log books? 
A! Yes. | 

Q Upon the observation of errors what did you do? 
A’ I corrected them in the report. 

Q Did you correct your notebooks? A No. 

Q Was any reason—was there any reason for that? 
A Yes. 

Q What was that reason? A _ A correction in a daily 
log book wasn’t permitted. 

Q And did you breach that permission in any way? 
A No. 

Q Now, Mr. Kissling, do I understand your testimony 
to be that never after you made an original entry at the 
time of making it you did not make a correction? A If 
an error was made while I was writing I would write 
over it and correct the error at that time. 

Q Now, Mr. Kissling, did there ever come a 
1025 time when you became acquainted with the expres- 
sion “Silene A-1”? A Yes. 

Q Do you recall about when and under what circum- 
stances? A The exact date, I don’t remember. 

Q Well, do you recall the circumstances? A Yes. 

Q Will you tell them to me, generally? A Mr. Allen 
asked me to prepare a number of samples of A-1 Silene 
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and ship them to different companies for a product 
evaluation. 

Q And in addition to those general instructions that 
you have just referred to, did he give you any more 
particular instructions? A Yes. 

Q What were those instructions? A That I was to 
neutralize the Silene slurry by adding aluminum sulfate. 

Q Now, after you received those instructions have you 
any recollection of having done anything in compliance 
with the instructions? A Yes. 

Q What did you do? A I proceeded to prepare the 
samples as instructed. 

Q And do you recall the type of equipment you 
1026 used in carrying out the instructions? A’ ‘Yes, 
I do. 

Q Well, suppose you tell me what you recall? A 
For small samples at times I used a five gallon nickel 
bucket. 

Q No, I am talking now, Mr. Kissling, about what 
type of equipment you used in this general area of fol- 
lowing out Mr. Allen’s instructions. 

Where was that equipment located? A’ It was located 
in the Development Department. 

Q And what was the size of the equipment that you 
used in performing this work? A From five gallon to 
as high as 600 gallon. 

Q Now, you said that Mr. Allen told you to neutralize 
Silene with alum. 

Is that correct? A’ That is correct. 

Q For the preparation of this Silene A-1? A That 
is correct. 

Q Did you use this equipment in the Development 
Department in order to carry out any operations? A 
Yes. 

Q Now, in what equipment did you use—in what 

equipment did you carry out the operations and on 
1027 what scale? A I used nickel for the smaller scale 
and rubberlined tanks for the larger scale. 
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Q Now, what material was used in those containers? 
A’ I don’t quite understand your question. 

Q Well, let’s start back, Mr. Kissling: 

What materials did you use in carrying out these 
operations? A Oh. I used Silene slurry from the 
Silene Production Department and alum or aluminum 
sulfate from our storage room. 

Q Now, did you at any time mix these two materials, 
this Silene and the alum? <A Yes. 

Q In what equipment did you perform the mixing 
operation? A The smaller batches I would make in a 
nickel bucket; the larger ones, in rubber-lined tanks. 

Q I see. And were those rubber-lined tanks part of 
the equipment of the—part of the Pilot Plant equipment 
of the Development Department? A Yes. 

Q Now, in these operations did you have anyone 
assisting you? A’ No. 

Q Now, you performed the mixing in vessels 
1028 from the nickel bucket up to the rubber-lined tanks 
of considerable capacity. 

Is that right? A That is right. 

Q. Now, will you describe, from your best recollection, 
how you went about making or performing the mixing 
operation? A JI put the Silene slurry in the vessel, 
bucket or tank, and with agitation would add a saturated 
solution of aluminum sulfate until the small samples, re- 
moved from the batch, when tested with Bromthymol 
Blue, indicated it was neutral. 

Q Yes. Now, when you performed the operation in 
the nickel bucket you said “with agitation”. 

What types of agitation? A’ We had some small 
lightening mixers we used. 

Q That was the type of apparatus that you used when 
you first performed any of this work under the direction 
of Mr. Allen? A I don’t remember whether it was on 
a smaller scale at that time or not. 

Q Now, at the time you made—did the first work at 
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the suggestion of Mr. Allen were you then acquainted 
with Bromthymol Blue? A Yes. 

1029 Q For what purpose did you use that material 
when you used it as you have just stated? A To 

determine the alkalinity of the material that I was testing. 

Q Now, how did you use it to determine the alka- 
linity? I mean, what manipulated steps did you per- 
form? A After adding aluminum sulfate and agitating 
for some time I removed a small sample, placed it on a 
spot plate and dropped a drop of Bromthymol Blue on 
the slurry. 

Q In what type of container or tool or instrument did 
you remove this small sample? A With a pipette. 

Q Now, will you explain that in simpler terms for the 
benefit of the Court, please? A A pipette is a glass 
apparatus that we used to draw up a definite volume of 
liquid, mostly. It can be used for slurries, too. And 
then it is transferred to another vessel if desired. 

The size of them vary from a fraction of a milliliter 
to the—the largest one I have ever used is a hundred 
milliliters. 

Q And how does the operator generally get the liquid 
into the inside of the pipette? A By sucking it in. 

Q Just the way you suck through a straw when 
1030 you are drinking a soft drink? A Yes. 

Q And then you took a small amount of this 
and put it on what kind of a plate? A A spot plate. 

Q What is a spot plate? A A spot plate is a porce- 
lain flat plate with indentations in it about the size of 
a dime and possibly a quarter of an inch deep, that you 
ean fill with a sample to observe the characteristics of it. 

Q Are both the pipette and the spot plate standard 
items of laboratory equipment? <A Yes, sir. 

Q Now, you removed a sample of the Silene by means 
of the pipette and put it on the spot plate. 

Now, what did you do with that sample on the spot 
plate? A I dropped a drop of Bromthymol Blue on the 
sample, and after a short time I observed the color. 
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Q And after observing the color what did you do? A 
I decided whether I had added sufficient aluminum sulfate 
to neutralize the Silene. 

Q And after you had made that determination what 

did you do? A _ If the color was still blue I would 
1031 add more aluminum sulfate and agitate it, and 

remove another sample and place it beside the 
previous one that I had made. 

Q You mean you would agitate this little removed 
sample or— A No, the batch. 

Q The batch. That is the Silene and the alum being 
agitated? A That is right. 

Q Well, after you arrived at a final determination 
what did you do? A When the color of the Bromthymol 
Blue on the sample was a greenish yellow or a yellowish 
green, from experience, I knew that it was near neutral, 
within a few tenths of a pH of being neutral. 

I would filter the batch on a Moores filter, which is a 
basket-type filter, using suction; suck it as dry as pos- 
sible and then remove it from the filter into pans and 
place it in an oven and dry it at a temperature of 105 
to 110 degrees centigrade. 

Q Did you perform any washing operation on this 
material after you had removed it and filtered it? A 
Generally, no. I think there were some samples that 
I did wash 

Q That is on this first work on the little—- A This 

first work I did not wash. 
1032 Q On the pail size operations? A I did not 
wash. 

Q Yes. And after you had dried the material what 
did you do with it? A I passed it through a hammer- 
mill and would take a sample from the milled product 
and send it to the laboratory for a final evaluation. 

Q At the time that you started this work with the 
pail-sized operations did you make any pH determina- 
tions on the slurry that was being agitated? A Within 
the range of an indicator that I used, yes. 
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Q But you did not use any instrument for measuring 
the pH? A No. 

Q Now, after you had sent a sample to the laboratory 
for analysis what did you do with the material from 
which the sample had been extracted? A The sample— 
the material was delivered to the sales sample room to 
be sent to companies requesting samples of it. 

Q Now, you say it was sent. Do you know whether 
or not it was sent to the sales sample room of your own 
knowledge? A No, not of my own knowledge. 

Q I see. You mean, not even to the sample 
1033. room? A Oh, I know it went to the sample room. 
Q Oh. I guess my question wasn’t clear. 

You do know, of your own knowledge, that it went to 
the sample room? A _ I know that. 

Q How do you know that? A! I took it there myself. 

Q Now, at the time you took it to the sample room 
were the samples marked in any way? A Yes. 

Q Did you have any particular custom with regard to 
the marking of them? A I would mark them, mark the 
identification of the material and the company to which 
it was to be sent, and if I had the request number, the 
request number was on the label. 

Q Did you do anything about measuring another sam- 
ple that was to be sent to each— A Yes. 

Q —designee? A Yes. 

Q Who did that? A I did the weighing of it. 

Q The weighing. And the packaging? A And the 

packaging. 
1084  Q Now, Mr. Kissling, did you have any system 
with regard to giving the product of these opera- 
tions which you performed yourself any designating num- 
bers? A Yes. 

Q Was that system a company system or was it some 
personal system? A I don’t remember. 

Q I want just your best recollection. 

Now, you have testified about starting these operations 
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on this bucket scale size apparatus. Did you at a later 
date perform similar operations on apparatus of a larger 
size? A Yes. 

Q Did you perform more than one such operation on 
apparatus of larger size? A Yes. 

Q You testified about this rubber-lined vessel. 

What was the capacity of that vessel? A I used sev- 
eral rubber-lined vessels. As I recall, the smallest one 
was a 55 gallon dram that had been rubber-lined and 
I used much larger, possibly six or eight hundred gallon 
was the largest one. 

Q And were those vessels provided with any means 

for agitating the contents? A ‘Yes. 
1035 Q What means? A I recall one of the larger 

ones was—had a what we call a turbo mixer. And 
another of similar capacity with a gate mixer. 

Q Do you recall whether or not any of that apparatus 
that you have just been talking about had ever been used 
in the Pilot Plant production of Silene at an earlier date? 
A I don’t know. | 

Q You don’t know of your own knowledge? A (The 
witness nodded negatively.) 

Q Now, as you increased the sizes of your operations 
with respect to the amounts being added into these ves- 
sels or larger size did you have any custom) with regard 
to the source from which you obtained the Silene? 
A Yes. | 

Q Where did you obtain the Silene? A| I obtained 
the Silene from the Silene Production Department, fully 
washed Silene from—we call it—No. 3 Dorr. | 

Q Will you state in a few words what a “Dorr” is? 
A <A “Dorr” is a recognized settling vessel in which the 
material to be washed settles down to some washing 
medium such as water and the heavy slurry comes off 

of the bottom and the water overflows over the top. 
1036 Q And that was part of the equipment used in 
the commercial production of Silene? | A Yes. 
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THE COURT: What do you mean when you say the 
third Dorr? 

THE WITNESS: We had three Dorrs. The Silene 
from the reaction vessel went into the first Dorr and it 
was pumped from the first Dorr into the second Dorr 
and then from the second into the third Dorr. 

And the water used for washing went in reverse. The 
new water was introduced into the No. 3 Dorr and it 
overflowed into the No. 2 Dorr and it—from No. 2 Dorr 
to No. 3 Dorr, and the overflow from No. 3 Dorr was 
discarded. 

BY MR. BEALE: 

Q This is—this “Dorr” is spelled D-o-r-r-? A That 
is right. 

Q It is a proper name applied to a piece of equip- 
ment, isn’t it? A It is a piece of equipment put out 
by the Dorr Company. 

Q And you have just used the term familiar to those 
in the Barberton plant with respect to it? A Yes. 

Q And so you are identifying a source from 

1037 which you got this slurry with reference to the 

third item of this equipment in the Production 
Department. 

Is that correct? A That is correct. 

Q Mr. Kissling, I believe you said in your last pre- 
ceding answer something about the overflow from the 
No. 3 Dorr. A I didn’t get that. 

Q I think you said something about the overflow from 
the No. 3 Dorr. 

THE COURT: He said that was discarded. Didn’t 
you? 

THE WITNESS: I misspoke myself. I said the 
“overfiow”. It is the underflow. 

BY MR. BEALE: 

Q Underflow. What would that underflow be? A 
That would be fully washed Silene slurry. 

Q And at the time you obtained that fully washed 
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Silene slurry did you know its concentration? A Ap- 
proximately. 

Q All right. What was the approximate concentra- 
tion? A Approximately ten per cent solids with a salt 
content of less than one tenth of a per cent. 

Q Now, by “salt”? you mean sodium chloride? 
1088 A Sodium chloride. 
Q And the ten per cent solids—strike that. 

Now, I think you said that you used alum in these 
operations. A Yes, sir. 

Q Do you remember where you obtained the alum? 
A I obtained the alum from our store room from bags 
that had been shipped in for this purpose. 

Q Do you recall anything about the labels on those 
bags? A It was labelled “Technical Alum”. 

Q And was it or was it not a product bought on the 
open market? A It was a product bought on the open 
market; yes, sir. 

Q And what size bags? Do you remember the size of 
the bags? A The bags were a hundred pound bags. 

Q A hundred pound bags. 

Now, Mr. Kissling, when you got the alum and had 
the slurry present for adding to the mixing vessel, how 
did you add the alum? A _ The alum solution was added 
to the Silene through, why, a bucket or a beaker, some 

container that I had at hand. 
1039 Q How did you get that solution? A I dis- 
solved the alum in water. 

Q Did you dissolve it to any concentration known to 
you? A I dissolved the concentrated solution—satur- 
ated solution. | 

O And did you know the alum concentration in units 
of weight in the solution? A At that time I did. 

Q Now, at the time you first started this program of 
adding alum to Silene did you say you had some instruc- 
tions from Mr. Allen? A _ “Yes, sir. 

Q Did Mr. Allen tell you how much alum to add to the 
Silene? A Definite quantities, no. 
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Q Well, how did you determine what quantities to use? 
A By the test with Bromthymol Blue. 

Q Well, did you mix up a whole hundred pound sack 
of alum into this solution you talked about in order to add 
it to a bucket of Silene slurry? A “Yes, at times. 

Q Your first solution was—you used the whole 
1040 alum to make one solution? A No, not on the 
small seale, no. 

Q Did you perform any operations to measure out 
the amount of the alum to use in the solution for neu- 
tralizing of Silene? A ‘A rough calculation, yes. 

Q How did you make that rough calculation? A By 
calculating the amount of alum required to neutralize the 
Silene. 

Q At the time you made that rough calculation were 
you familiar with the method of calculating chemical 
equations? A Yes. 

Q Did you use any chemical symbols and data in mak- 
ing this rough caleulation? A Yes. 

Q Well, how did you actually calculate the amount of 
alum to use for this purpose? A I calculated on the 
basis of the sulfur ion as sulfuric acid. 

Q In the alum? A: In the alum. 

Q To do what? A To react with a CaO ion in the 
calcium silicate complete—to complete the reaction. 

Q Now, how did you know how much CaO there 
1041 was in the Silene, in the slurry? A The Silene 
that we were making at that time was CaQs.sSi0z. 

Q And did you now—you did know something about 
the concentration of that Silene in the slurry? A Yes. 

Q I will ask you whether or not your computations 
involved the concentration of the Sillene and these chem- 
ical figures that you have just given me? A Yes. 

Q And you used them and calculated the amount of 
alum to add? A No, not the amount to add. The amount 
to prepare so as I would be sure I had enough. 

Q The amount to prepare. 





435 A 


And what was the amount calculated for preparation? 

A (There was no audible response.) 

Q The amount of alum. Do you remember that? A 
I don’t remember the exact figures. 

Q Do you remember whether it was greater or less 
than the amount computed on a chemical basis for re- 
acting with this CaO? A Oh, it was always greatly 
more. 

Q Now, Mr. Kissling, do you have any personal re- 

collection of how long you continued to make these 
1042 several formulations or batches of neutralized Si- 

lene A-1 under Mr. Allen’s direction? A My re- 
collection is that I worked on it at least a year. 

Q And what is your best recollection as to about when 
you started and about when you ceased the work? A 
I think my first work was either the last part of 1941 
or the first of 1942. 

Q And the termination date was about the same, a 
year later? A I think it was more than a year later. 

Q Now, during this period did you maintain notebook 
records of the preparation of each of the batches of Si- 
lene A-1 that you made? A Yes. 

Q And did you give to each of the batches some kind 
of identifying symbol, number, or label? A Yes. 

Q And can you tell me whether or not you performed 
the same or different operations in measuring the alka- 
linity or the pH value of the slurry on the addition of 
the alum? 

Did you ever change that mode of operation? A Yes. 

Q In what respect did you change it? A Later 
1043 on in the work we came in possession of a pH 
meter and I used that one. 

Q Do you have any present recollection as to about 
when that pH meter was obtained? A The exact date, 
I couldn’t say. 

Q Have you any recollection as to the circumstances 
under which it was obtained? A Yes. 
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Q Give me your recollection, please. A Louis Tay- 
lor came from Syracuse to work in our department and 
he was observing some of the work that I was doing and 
suggested that we needed a pH meter; that he had one 
up at Syracuse University that we could use and he 
sent for it. 

Q And do you know—do you remember that a pH 
meter did come? A Yes. 

Q And thereafter it was available for use? A Yes. 

Q Did you use it? A Yes. 

Q Did you use it in making pH determinations on the 
slurries of Silene A-1 after it was available to you? A 
Yes. 

Q Did you cease to send samples of the filtered-in 

washed product, Silene A-1 to the laboratory for 
1044 analysis? A No. 

Q I shall ask you whether or not your note- 
book entries according to your best recollection do con- 
tain data reported to you from the analytical laboratory? 
A Yes. 

Q Do they also contain data and particularly pH data 
which was determined by you and recorded by you? A 
Yes. 

Q That is after the date of the acquisition of the pH 
meter? A Yes. 

Q Now, was there any change in the distribution of 
the product of these preparations after you had obtained 
a washed dried and ground material? A No. 

Q What did you do with the material obtained in 
your batches? A I packaged them and labelled them and 
delivered them to the sales sample room to be sent to dif- 
erent companies as they—as requested. 

Q Have you any personal recollection as to the mag- 
nitude of any of these samples that you packaged and 
labelled and sent to the sample room? A My recollec- 
tion is that the samples may vary from a small bottle, 
say, twelve ounce bottle to a hundred pounds. 
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1045 Q Have you any recollection of recording in 

your notebook the quantities of the materials which 
were packaged by you and labelled by you in amounts 
within that weight range? A Yes. 

Q Have you any recollection of any variation in the 
physical appearance of any of the materials made by you 
on any of the batches on which you worked on Silene 
A-1? A No. 

Q What was the physical nature of the material? A 
It was a finely divided powder. 

Q And did it have any color? A No. White. 

Q Mr. Kissling, have you any recollection of ever 
having performed any experiments either on your own 
initiative or at the suggestion of anyone else which in- 
volved changing the order of addition of the alum and 
the Silene? A _ Yes. 

Q What is your best recollection as to those experi- 
ments? A At one time I run some small scale experi- 
ments by adding the alum to the Silene slurry; taking 
the same material and adding the Silene slurry to the 

alum. 
1046 Q Did you use Silene from different sources in 
this experiment? A It was from the same source. 

Q Divided into increments? A That is right. 

Q Did you use different sources of alum for experi- 
ments? A No. 

Q Do you remember whether or not you varied any 
other conditions such as wearing or filtering in the per- 
formance of these particular experiments? A I made 
several variations. I don’t recall exactly what they all 
were. 

Q And do you recall whether you put a sample to 
which alum had been added to Silene through the same 
operations as a corresponding sample to which the Silene 
had been added to the alum? A That was part of it; 
yes, sir. 

Q Were the Silene and the alum added in substantially 
the same amounts in each case? A Yes. 
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Q And were the—strike that. 

Do you remember whether or not you filtered and 
washed the product obtained by these test experiments? 

A I filtered them. I am not positive about the 
1047 washing operation. 

Q Do you know whether or not any pH deter- 
minations were made on each of the materials in this 
series of experiments? A Yes. 

Q Do you remember who made those pH determina- 
tions? A I did. 

Q And do you remember how you made it? A I 
would have to know the date that I made it, but to the 
best of my recollection that was after we had the pH 
meter, and I made them myself with the pH meter. 


1054 Q Did you keep any written record of the 
preparation of these various batches of Silene 
A-1? A Yes. 
e * e * 

Q What form of written record did you keep? A I 
entered them in my daily log book. 

Q Now, were those entries made in the notebook 
chronologically from the start to the finish of a notebook; 
from one end of the notebook to the other? A In the 
section of the notebook under which that project was. 

Q Oh. You made the entries in sections in the note- 
book? A Yes, sir. 
® * % * 

1055 Q Now, have you any recollection as to the 

dates—as to whether the dates in the notebooks 
were put there at any time subsequent to the starting of 
the work on a particular batch? A No. The date was 
the date at the time the batch was started. 


1068 Have you any recollection of having prepared a 
plurality of batches of neutral Silene during the 
month of February, 19437 A Yes. 
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Q What is that recollection? A I prepared several 
batches—from the log book, it was seven—-using Silene 
and neutralizing it with alum. 

Q What is your recollection as what Silene you used? 
A I obtained the Silene from the Silene production de- 
partment. 

Q Now, have you any recollection as to the system 
you adopted in designating these various batches that 
you have testified about? A I numbered them in con- 
secutive numbers. 

Q Do you recall from your present recollection the 
way those consecutive numbers were given to the samples? 
A They were given in the order in which I prepared 
them. 

Q I note that one of the samples is 2-115K; have 

you any recollection as to the meaning of that 
1069 designation? A Yes. That would mean that I 

started the batch on the 15th of February, and 
the number 2 is—I believe you said number 2—would be 
the number of the second batch. 

Q And in this same series there is a designation such 
as 2-164K; have you any recollection as to that? A I 
started the sixth batch on February 14—16th, I guess it 
was. 

Q 2-164K. A The fourth batch on February 16th. 

Q And have you any present recollection as to what 
you did with the Silene in preparing these seven batches? 
A Yes. 

Q What did you do? A I prepared the batches, and 
until they were dried kept them separate. 

Q How did you prepare the batches? A Neutralized 
them with the slurry with alum or aluminum sulfate; 
filtered off the supernatant liquor; dried the cake and 
then milled the cake, and prepared it for disposal. 

Q Have you any recollection as to how much of the 
alum you added to the Silene in these operations? A I 
added sufficient alum to neutralize the Silene. 
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Q And have you any recollection as to how you de- 
termined the amount of alum to add? A I would 
1070 make rough calculations on estimate— 
Q No, I mean in the course of the operations? 
A I used Bromthymol Blue as an indicator. 

Q And have you any recollection as to the quantities 
of Silene and alum that you used in these seven experi- 
ments? A No. 

Q I show you this document and ask you to refresh 
your recollection. After you have done so, let me have 
the document back. A I used approximately 250 pounds 
of alum. 

Q And how much Silene? A I don’t know. 

Q I believe you testified that later you prepared a 
report covering the activities of the work performed in 
February? A Yes. 

Q Do you have any recollection that the subject mat- 
ter of the preparation of these seven batches was de- 
seribed in the report? A Yes. 

Q That would be a report prepared at the end of the 
calendar month of February? A The end—probably 
be dated in March. 

Q And do you recall that there was a discussion in 

that report of the preparation of these seven 
1071 batches? A I don’t recall in detail. 
Q You recall there was a discussion? A Yes. 

Q I show you the report identified as Plaintiffs’ Ex- 
hibit 9-9, and ask you if you can identify that report as 
being the report for March, 19437 A Yes. 


Q Now, with your recollection refreshed can you 
1072 tell me from this report what Silene was used in 
these experiments? A It was EF Silene. 
Q And in what amount? What amount of it was 
used? A 300 pounds. 
Q Mr. Kissling, have you any present recollection of 
having sent any portions of these seven batches to any- 
one after they were prepared? A Yes. 
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Q What is your recollection? A I setuiasl them 
for the purpose of sending them to different companies 
that, through the technical service, had requested samples 
for evaluation. 

a * * Me 

Q Do you remember what companies? A I 

1073 would have to see the report before I| could say 
definitely. 

Q I will show you page 64 of your notebook, Plain- 
tiffs’ Exhibit 9-7, and ask if you will examine |that to see 
if it refreshed your recollection? A Yes. 

Q I don’t want you to read this and give any answer. 

Mr. Kissling, has your recollection been refreshed? <A 
Yes. 

Q Can you now tell me if you remember the identity 
of any companies to whom you sent portions of these 
seven batches that you had prepared, as shown on page 
63? A I sent some to Doctor Talbot. | 

Q Do you recall about when you sent those to Doctor 
Talbot? A It was in March, 1943. 

Q Do you recall how many samples you sent to Doc- 
tor Talbot? A I don’t recall the total number. My 
recollection is I sent several, different times. | 

Q Do you recall whether they were identified by batch 
numbers? A Yes. | 

Q Were they identified? A Yes. | 
1074 Q What is your present recollection as to whether 
or not those identifications as to these batch num- 
bers were on the samples at the time you sent them? A 
They were. 

Q You have no present recollection as to the precise 
batch numbers that were used in the distribution of these 
samples to Doctor Talbot; is that correct? Or)have you? 
A No, I haven’t any positive recollection. 

Q Have you any recollection that the batch numbers 
did appear in your notebook entry? A Yes. 

Q Would your recollection be refreshed if you read 
that for that purpose? A Yes. 
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Q Would you read it, please, and refresh your recol- 
lection as to batch numbers? I show you page 64 of the 
notebook. A I sent five-pound samples from batches 
2-162K, 2-166K, and 2-167K. 

Q Now, were there any 2-167K given to any of the 
batches at the time of this preparation, as testified by 
you? A No. 

Q What is your explanation as to that? Have you 

any explanation? A Yes. 
1075 Q What is it? A We were particularly in- 
terested in the batch number, and the last figure 
is the batch number and the first figures are merely a 
date. 

Q Have you any present recollection as to whether 
or not the three samples that went to Doctor Talbot were 
portions of the seven samples identified by batch num- 
bers as shown on page 63 of your report? A “Yes. 

Q And what is your recollection? Were they? You 
said you had a recollection that they were. What is your 
recollection? A Yes. 

Q Yon testified yesterday with respect to having per- 
formed certain operations in which you compared the 
mixing of Silene by adding alum, and the mixing of Si- 
lene by adding Silene to the alum; do you remember 
that? A Yes. 

Q Do you recall when you did that work? A It was 
during the progress of the investigation of treating 
Silene with alum. 

Q And you have no present recollection as to pre- 
cisely when you did it? A No. 

Q I show you page 65 of your notebook, Plain- 

1076 tiffs’ Exhibit 9-7, and ask you to read the page for 
the purpose of refreshing your recollection. After 
having done so, tell me whether it does refresh your 
recollection as to this series of operations? A Yes, sir. 

Q With your recollection refreshed, can you now tell 
me or do you recall the date the work was done? A It 
was done in 1943, in June I think it was. 
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Q How many of these comparative samples did you 
make? A I believe there were four. 

Q Do you recall that any pH determinations were 
made on those samples? A Yes. 

Q And were the results recorded in your notebook? 
A Yes. 

Q Who made the determinations? A I did. 

Q Do you recall the results of those pH determina- 
tions at the conclusion of that series of tests on these 
samples? A They were in my notebook but I didn’t 
pay particular attention to it. 

Q Do you recall approximately what the results were? 
A It was between six and seven pH, I think. 

a * * * 


1080 Q Mr. Kissling, getting back to this transaction 

of the samples, which you testified you shipped to 
Doctor Talbot, what is your recollection as to when the 
material which was shipped to Doctor Talbot was made? 
A I would have to look to know the number. 

Q Well, you testified that the material shipped to 
Doctor Talbot had certain batch numbers; do you re- 
member that? A Yes. 

Q My question is directed as to the time; not the 
exact day, but the time with relation to the shipment of 
the materials. A It was shipped as soon after the 
batch was started as it was possible to get it ready. 

Q The samples shipped to Doctor Talbot were made 
previously? A Yes. 

Q And they were the ones which you had given these 
batch numbers to at the time of their preparation; is 
that correct? A Yes, that is right. 

Now, were these samples that were shipped to 
Doctor Talbot labeled with the batch numbers; do you 
know that? A Yes. 
1081 Q Do you know who did that labeling? A Yes. 
I did. 
Q Were they packaged? A Yes. 
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®@ Do you kiow who did the packaging? A I did. 

Q After they were ldbeled and packaged, do you know 
what became of them? A Yes: 

Q What? A I delivered then in person to the sales 
sample room aloig with instructions on where they were 
to be sent. 

Q When with relation to the entry in your notebook, 
which you used to refresh your recollection, were these 
acts performed? A After the date of the notebook. 

Q Now, when with relation to the entry in your note- 
book, which referred to the shipniént of the samples, did 
you petform these acts of packaging and labeling? A I 
don’t quite understand your question. 

Q Were the entries in your notebook made before or 
after you had performed the packaging and labeling 
operations on the samples which went to Doctor Talbot? 
A At the time. 

MR. BEALE: May it please The Court, I offer 

1082 as Plaintiffs’ Exhibit 9-7 the pages of the notebook 

number one, which previously has been marked for 
identification; being pages 62, 63, 64, 65, and 67. 

MR. JOHNSTON: He has offered them for the gen- 
eral purpose as evidence of what they show in them? 

MR. BEALE: It is my understanding that the witness 
having testified that then entries were made by him, and 
that they were used for the purpose of refreshing his 
recollection, The Court, ih the absence of a jury, should 
have them for consideration so that he can see the docu- 
ment from which the recollection was refreshed. 

I am offering it on that basis. 

MR. JOHNSTON: To the extent that they will serve 
Your Honor to confirm the testimony of the witness, I 
Have no objection. But I object to their competency as 
evidence of the acts or conditions alleged to be reported 
in them: 

a a e e 
1088 THE COURT: The Court understands they 
are not offered for that purpose. 
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MR: BEALE: That is right. 


THE COURT: Plaintiffs’ Exhibit 9-7 is received sub- 
ject to the limitation mentioned by Mr. Johnston. 
a e & * 
1090  Q Now, have you any recollection as to the na- 
ture of the container in which you prepared the 
aluminum sulfate solution for use in these experiments? 
A The aluminum sulfate was prepared in a rubber-lined 
drum or tank. 

Q Was there any reason for this? A Yes. 

Q What was that reason? A We wanted to prevent 
the pick-up of iron in our product, which would give it 
an off-color; and aluminum sulfate would pick up iron 
im an iron container. 

| Q Do you know what would cause aluminum 
1091 sulfate to pick up iron from an iron container? 
A Aluminum Sulfate in the solution is acid. 

Q. Do you know what that acid is? A Sulfuric acid. 

MR. JOHNSTON: I object to that, Your Honor. It is 
calling for a conclusion. That is a misinterpretation of 
the witness’ answer. He said it is acid, which is an ad- 
jective, meaning that it is acidic or acid. And then 
counsel is asking him what the acid is. He is jumping to 
a conclusion not warranted by the testimony. 

MR. BEALE: Now, Mr. Johnston has just said that 
the word, ‘‘acid’’—that is what I understood you to say— 

MR. JOHNSTON: The witness testified, as I have 
described, in a manner which indicated an adjective usage 
of the word. 

MR. BEALE: Of the word, “acid”? 

MR. JOHNSTON: Yes. 

MR. BEALE: A-c-i-d? 

MR. JOHNSTON: As if it were acidic. 

Acid and acidic, as you well know, counsel, are used 
equivalently in an adjective sense. You are asking him 
a question that assumes that he testified that it was an 
acid. 


446 A 


THE COURT: You had better clarify that. 
1092 MR. BEALE: I will ask the witness to clarify 
at, 
BY MR. BEALE: 

Q Mr. Kissling, did you say the aluminum sulfate in 
solution is acid? A When aluminum sulfate is put into 
a water solution, it hydrolyzes into the ions of aluminum 
and SQ,. SO, in solution is an acid, sulfuric acid, H,SQ.. 

Q Is it your understanding that sulfuric acid is pres- 
ent in solution when aluminum sulfate is dissolved in 
water? A Yes. 

MR. JOHNSTON: Are you going to qualify this man 
as an expert, Mr. Beale? 

MR. BEALE: Let’s see how he answers the next 
question, Mr. Johnston. I am not going to qualify him 
beyond his knowledge as a chemist, the knowledge pos- 
sessed by all chemists of his skill. 

MR. JOHNSTON: You seem to be using him as an 
expert witness and opening him up to all of the problems 
that will come about by using an unqualified man as an 
expert. 

MR. BEALE: I am not doing that at all. This wit- 
ness testified that he used this rubber-lined tank for a 
specific reason. It is a question of fact that he had a 

reason for using it. Now, I want to know what 

1093 that reason is because he was the man that did it. 

MR. JOHNSTON: If Your Honor please, the 

question and the answer went far beyond any such mat- 

ter without adequate qualification of the witness, and I 

move to strike the testimony unless the witness is prop- 
erly qualified as an expert. 

THE COURT: The Court thinks he should qualify if 
the answer is to stand. 

Now, if I understand the controversy between counsel, 
it is whether he is talking about an acid or an acidic con- 
dition; is that correct? 

MR. JOHNSTON: Correct, exactly. 





$47 A 


THE COURT: And he hasn’t made that plain, and I 
don’t know whether he is qualified to do so or not. 
MR. BEALE: May I put this one question to the 
witness, Your Honor, before I ask any further ques- 
tions on this area? 
BY MR. BEALE: 
Q Mr. Kissling, you stated that the acid in the solu- 
tion of aluminum sulfate was sulfuric acid— 
MR. JOHNSTON: I beg your pardon. 
MR. BEALE: That is what he said. The record will 
show that. 
MR. JOHNSTON: No, the question, your question 
assumes there is an acid in the solution. 
1094 MR. BEALE: I said he said that it was. That 
is for The Court to evaluate. That —_ to the 
weight of the evidence. 
MR. JOHNSTON: Why don’t you ask the witness a 
question that is not a leading question? 
MR. BEALE: I am asking the question. | It is not a 
leading question. 
THE COURT: I will hear your objection if it is 
leading. Put your question. 
MR. BEALE: We will start all over again, Mr. Kiss- 
ling. 
BY MR. BEALE: | 
Q When you said a moment ago that the; acid in the 
solution of aluminum sulfate was sulfuric acid, did you 
make that statement as a statement of opinion or as a 
statement of your belief based on prior knowledge? 
MR. JOHNSTON: I object to that as leading and 
incompetent. 
THE COURT: Sustained. 
MR. JOHNSTON: And I think, furthermore, Your 
Honor, if this man is producing here testimony of this 
kind to try to prove the issue of this case| as to this 
Silene A-1 material, that it is about time we had an- 
other motion to strike all the evidence and ‘all the ex- 
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‘down to a few brass. tacks as to what we are 
1095 really trying to get at. And unless this man can 

prove through this witness that this material is an 
acid, I will at this point renew my motion to strike all 
that testimony and all those exhibits, Your Honor, for 
this reason, Your Honor—let me point it out. 

Counsel represented in his opening brief that I had 
stipulated that this material was an acid. He corrected 
that. Then he corrected it to say it had been proved 
before the Patent Office. The alleged proof before the 
Patent Office was the testimony of this witness on this 
point in which he had been led to this same kind of a 
conclusive answer by leading questions of counsel. 

Now, that was the reason I had to require cross ex- 
amination of this gentleman, Mr. Kissling, in order to get 
the truth before this Court. And I offered to counsel, 
Your Honor may recall, to allow the reading of Mr. Kiss- 
ling’s deposition if he would waive those few questions 
that had to do with this issue. He refused to waive 
those questions. He brought this man here and now he 
is in this issue. And unless he can prove at this point 
through this witness, in my opinion he has completely 
lost any basis he ever had in this record for claiming that 
this Silene A-1 material has anything to do with the 
count that is in interference. 

MR. BEALE: I think that is part of final argument? 

not part of the middle of the case, Your Honor. 
1096 We will argue that before Your Honor if Your 
Honor wishes us to do so. 

MR. JOHNSTON: If Your Honor please, I move at 
this point that all of this testimony regarding Silene A-1 
and all the exhibits relating thereto be stricken for the 
reason of my previous motion, unless counsel at this 
point is able to demonstrate that the material aluminum 
snifate is an acid as it was used. 

I call attention to the fact that the record already con- 


449 A 


tains testimony of his own witnesses that the material 
is a salt. 

THE COURT: Unless the proof suggested is offered, 
The Court will hear your motion at a later ‘time. 

BY MR. BEALE: 

Q Mr. Kissling, in making the statement that you 
made with respect to sulfuric acid, did you rely upon 
anything in the published literature of which you had 
knowledge of? A Yes. 

MR. JOHNSTON: Objected to, Your rita 

THE COURT: Sustained. You must let him qualify 
himself. Counsel must not attempt to do so. 

MR. BEALE: Well, may it please The Court, the 
witness has testified at the start of his testimony that he 
had a chemical education; that he had been in the chemi- 

cal business. Now, there is a difference between 
1097 an art expert and the knowledge of the routine 

chemist skilled in the art, and that is based on his 
education, and [ will qualify him as a chemist. 

I think he has been so qualified by virtue of education 
and experience and long training. JI will ask him any 
further questions that seem to be necessary for that point. 
But having worked with the tools of the trade for a life- 
time after his education, I think a chemist is entitled to 
express the basis on which he makes a statement which he 
believes to be a statement of fact, chemical fact, and I 
don’t think that comes in the area of expert testimony 
at all. 

THE COURT: The Court thinks it does. 

MR. BEALE: Well, I will attempt a brief qualifica- 
tion. 





1104 MR. BEALE: May it please the Court, I con- 

cede that I cannot qualify Mr. Kissling as expert 
in theoretical chemistry and, therefore, I will abandon 
the line of examination that I had been conducting since 
the first objection that Mr. Johnston raised on the 
record. 
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MR. JOHNSTON: Well, if Your Honor please, I would 
now renew my motion to strike all the evidence relating 
to Silene A-1 from the record. 

MR. BEALE: I think Your Honor should reserve 
decision on that motion at this time. 

Mr. Johnston has said, just before the recess, that this 
man is the only man who has put any testimony before 
the Court on that matter. That is a conclusion of law 
that I think the Court has to resolve. 

MR. JOHNSTON: May I also point out to Your 
Honor that there was an order pursuant to interroga- 
tories requiring the Plaintiffs to indicate what they pro- 
posed to prove by way of new evidence and by what 
witnesses they proposed to prove these matters. 

There is no indication that there is any witness yet to 
come who is to have anything to do with this particular 
subject; and the withdrawal of Mr. Kissling’s testimony 
of record, which was the basis asserted for the alleged 

proof that there was an acid treatment, leaves this 
1105 whole matter without any evidence whatsoever ex- 
cept that the aluminum sulfate is a salt. 

MR. BEALE: I think Mr. Johnston is under a mis- 
apprehension. I do not withdraw the testimony of the 
Witness Kissling. I withdrew my efforts to try to qualify 
him as an expert; and there stands on the record a state- 
ment by him, which I attempted to have him explain; 
whereupon there was an objection. 

MR. JOHNSTON: There was a motion to strike that. 

MR. BEALE: Yes. 

MR. JOHNSTON: And I understood the Court— 

THE COURT: [I shall ask Mr. Johnston to withhold 
his motion until I have heard all of Plaintiffs’ case. 

MR. JOHNSTON: Well, Your Honor, at your re- 
quest, of course, I have no alternative but to do that. I 
would point out that if we could have a ruling on this 
motion now, then it would save going through another 
day or two of this trial, and the necessity for certain 
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depositions that have to do with nothing whatever except 
this A-1 material. So that it is a question of simply 
trying to short cut the trial that I am making this mo- 
tion at this time. 

THE COURT: Well, the Court has heard counsel 
indicate that the Plaintiffs will not be able to produce 

any other witness. Perhaps he is right about that. 

1106 The Court is not now certain that that is the case. 
MR. JOHNSTON: May I ask Mr. Beale wheth- 

er he, within the scope of the Court order on the interro- 
gatories, intends to bring another witness on this point? 

MR. BEALE: Mr. Johnston, we served interroga- 
tories on you trying to find out if you were going to 
add any additional evidence; and you said you had not 
arrived at any decision; couldn’t tell whether you were 
going to have any further witnesses or put in any docu- 
mentary evidence. 

We intend to put on our prima facie case. We do not 
know at this time whether you are going to put on any- 
thing in rebuttal or not. I am not going to waive my 
right to call an additional witness for rebuttal if that 
seems to be necessary. 

MR. JOHNSTON: Is the answer that on your prima 
facie case, you do not have expectation of calling another 
witness on this point? 

MR. BEALE: At the moment, I have no expectation; 
but this case is still about a day and a half from having 
our case in; and I am not going to commit myself finally 
on that. 

You have asked for Mr. Allen for further cross exami- 
nation. Mr. Allen is in Court. I expect to put him on 
as soon as the Witness Kissling is relieved, 

THE COURT: I am not sure that I understand the 

full purport of your motion, Mr. Johnston. Will 

1107 you restate it? 
MR. JOHNSTON: The purport of my motion, 
Your Honor, is to strick from the record all evidence 
relating to the products called Silene A-1, which, accord- 
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ing to the testimony, were products prepared by the 
treatment of Silene with aluminum sulfate. 

I had objected originally to the beginning offer of 
that evidence and had a continuing objection on the 
ground that it was irrelevant to the issue of the suit, 
because it did not involve the treatment of a material 
with an acid. 

Now, the only evidence that ever existed to the effect 
that the treatment with aluminum sulfate constituted the 
treatment with an acid were certain questions and an- 
swers of the witness, Mr. Kissling, which had been 
brought into the Patent Office record on leading questions 
of counsel, and which at this stage the Plaintiffs are not 
prepared to verify before this Court. 

So I say that the record contains no connection what- 
soever of that type product, the Silene A-1 type, with 
the issue of the suit; and the Plaintiffs, according to Mr. 
Beale’s own statements, I construe as being not prepared 
to show a connection. 

Now, if on that basis, for lack of any connection show- 
ing the relevancy, we could dispose of that phase of this 

case, Your Honor, it would greatly simplify the 
1108 issues of this case and further proceedings. 
THE COURT: Mr. Beale, do you understand 
the motion? 

MR. BEALE: I think I understand its purport, Your 
Honor. What Mr. Johnston is trying to do, in the guise 
of a motion to strike, is to have Your Honor rule on a 
motion for summary judgment on part of our case in the 
middle of the trial; and the motion for summary judg- 
ment can only be made on the basis that there is no 
dispute as to facts, and that there only remains for 
resolution a proposition of law. 

Now, there definitely is a dispute as to facts on this 
aluminum sulfate; and there definitely is a question of 
resolution of law as to whether the Silene neutralized 
with aluminum sulfate is within the scope of the count. 
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That is an ultimate question, Your Honor, that is going 
to have to be decided by the Court. 

THE COURT: And in that dispute, you are relying 
on the testimony of this witness. 

MR. BEALE: I am relying on the entire record, 
with this witness as just one facet of the thing. There 
are other elements of the evidence we will present to the 
Court in final argument and show Your Honor the sig- 
nificance of the evidence that is in here; and all that 
relates to the construction of the count. 

I told Your Honor in the early stage of pro- 
1109 ceedings that Mr. Johnston’s position seems to us 
to be that he wants you to construe that count as 
calling for a free acid and read an implied limitation in 
the count; and that is contrary to the established prac- 
tice. Contrary to the decision of the Court of Appeals. 
There is nothing in that count that says ‘‘free acid.’’ It 
must be given its broadest reasonable interpretation un- 
der the sound rules of constructions of claims. 

MR. JOHNSTON: May I add just this one point, 
Your Honor. That at the beginning of the offer of this 
evidence on Silene A-1, Your Honor indicated that its 
relevancy would have to be established and that it was 
being received conditionally. 

There is not one word of testimony in this whole record, 
except that which was recently attempted to be elicited 
from Mr. Kissling, to the effect that the treatment of 
Silene A-1 with aluminum sulfate was a treatment or 
reaction with an acid. 

We are concerned with a claim which very clearly 
states on its face that it requires reaction with an acid. 

MR. BEALE: That is a difference of viewpoint. That 
is one of the cruxes of the case, Your Honor, that has 
to be resolved. Our position is that that is relevant and 

goes to the construction of the count. 
1110 THE COURT: Yes. 
MR. BEALE: The testimony is quite relevant 
to that. 
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THE COURT: I shall sustain the motion striking all 
of the evidence of this witness within the compass of 
Mr. Johnston’s motion. 


MR. BEALE: If Your Honor please, I don’t under- 
stand the motion, because the witness said, in response 
to a proper question, that the alum solution which he 
used contains sulfuric acid; and I think the Court is 
entitled to know on what he relied in making that state- 
ment. 

If Your Honor strikes his testimony at this stage, you 
do not have the whole picture. I would like the Court’s 
indulgence to ask the witness at this point: Mr. Kissling, 
on what did you rely when you said that the alum solu- 
tion contained sulfuric acid? 

THE COURT: The Court thinks you haven’t 
1111 qualified him to answer that question. 

MR. BEALE: Your Honor, he doesn’t have to 
be qualified to answer that. He has made it as a state- 
ment of fact; and he did that in reliance on something 
in performance of his normal duties. 

THE COURT: I am not willing to have that fact 
established by the witness unless he shows that he is 
qualified to do so. 

MR. BEALE: I think Your Honor misapprehends the 
picture, in cases such as this. We are not talking about 
an expert in a particular art. We are talking about the 
use of the tools of the trade of the ordinary chemist, the 
ordinary; mechanic. He does things because he has 
knowledge imparted to him; and he uses them daily. 

This man is talking about a tool of the trade. He is 
not talking about any theoretical situation. I sincerely 
urge Your Honor to defer that ruling on the motion to 
strike until I put the question, and Your Honor can see 
what the answer is. 

THE COURT: Well, I shall adhere to my ruling. 

MR. BEALE: I shall ask that there be marked for 
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identification as Plaintiffs’ Exhibit 33 the cover page and 
Page 540 of the textbook entitled, ‘‘Modern Inorganic 
Chemistry,’’ by J. W. Mellor, edition of 1925. 
1112 (Whereupon Plaintiffs’ Exhibit 33 was marked 
for identification.) 
BY MR. BEALE: 

Q I shall ask you, Mr. Kissling, if you are familiar 
with the Mellor Inorganic Chemistry? A Yes. 

Q Is it a textbook on which you rely? A Yes. 

Q Is it a standard textbook? A Yes. 

MR. BEALE: I shall offer in evidence as Plaintiffs’ 
Exhibit 33, the cover and the Page 540 of Mellor’s ‘‘Mod- 
ern Inorganic Chemistry,’’ edition of 1925, under the 
rule which permits the admission of standard references 
and textbooks. 

MR. JOHNSTON: I have an objection to this, Your 
Honor, on the basis that this is an item which was not 
called to Defendants’ attention pursuant to the Court 
order on the interrogatories. 

MR. BEALE: Because the need therefor didn’t arise, 
Mr. Johnston. If the Court will permit, I will ask the 
witness a question or two as to how that statement was 
discovered and when and by whom. 

MR. JOHNSTON: There was a set of interroga- 
tories— 

THE COURT: When were they filed? 
1118 MR. JOHNSTON: —filed. 
THE COURT: I find some November 15, ’55. 

MR. JOHNSTON: Yes, Your Honor. There were 
some dated November 15. Those were our interroga- 
tories. 

Interrogatory Number Two inquired as to whether the 
Plaintiffs intended to offer at the trial evidence relating 
to the issue of priority of invention that was not pre- 
sented in the proceedings before the Patent Office in the 
Interference. 

Number Three inquired: 
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‘‘If the answer to Number Two is in the affirmative, 
state as to each item of such evidence: 

‘‘(a) Whether it is oral or written ...’’ and so forth. 

Now, there was opposition to those interrogatories; 
and it was ordered by Judge Curran that they be an- 
swered. 

Pursuant to Judge Curran’s order, there were answers 
to the interrogatories served December 20, 1955; and 
then there were supplemental answers served in Janu- 
ary. 
THE COURT: I find December 20 or 21. 

MR. JOHNSTON: The ones I have were served ap- 
parently the 20th; perhaps filed the 21st, Your Honor. 

THE COURT: And what is that called? ‘‘Plain- 
tiffs’ Answers to Interrogatories Propounded by De- 
fendant J. M. Huber.’’ 

MR. JOHNSTON: Yes, Your Honor. 

1114 THE COURT: Yes, I have that. 

MR. JOHNSTON: Those answers contain no 
reference to any such item as this. And then there were 
Plaintiffs’ Supplemental Answers to the Interrogatories, 
which were served on January 11, and perhaps filed that 
day or one day following; and then there were— 

THE COURT: Supplement filed January 13, 1956. 

MR. JOHNSTON: And those, too, contain no men- 
tion of any such item. And then there was still later 
some supplemental material sent to me by counsel for 
Plaintiffs, which, as far as I am aware, was not formally 
filed in Court, but was forwarded to me within a week 
or two before the date set for the trial. 

This item has never been brought to my attention in 
any way pursuant to the order of the Court. 

MR. BEALE: Does Your Honor wish to hear me 
now? 

THE COURT: Yes. 

MR. BEALE: There were indeed interrogatories; and 
at the hearing before Judge Curran at pre-trial, our ob- 
jection to the interrogatories was overruled. 








ra 


Yeeeah 
PMT PS IES 
SNS athe 


Neos oe : 
Lehn Pale SRI ROY hess eee at Bite: 
; ‘ . t fer See 


a ee 


a Peta S 


At) 


mit Cpe Poe 
ea ee RY NR 


, aS “ain : : eat sae ye 
ee ee. 





457 A 


We submitted a rather complete answer, which we 
thought honestly complied with every question raised in 
the interrogatories. 

Mr. Johnston wasn’t satisfied with an unverified 

1115 answer to several of the interrogatories, although 

we had an agreement that Mr. Jones could submit 

that under oath so that we could get them answered and 

in his possession several days later, this being just before 

Christmas. We did repeat the answers to which he had 
objection and had them submitted under verification. 

It is a supplement to that extent. Actually, it is noth- 
ing but a further authentication of part of the answers. 

We did, as Mr. Johnston said, send him additional in- 
formation before the trial. We did not send him a copy 
of this edition of Mellor, because my first knowledge of 
it came at the conclusion of the day, I think, last Thurs- 
day or Friday, during the course of this trial; and I 
have been too busy trying to prepare the depositions of 
the witnesses to even go into that. I knew it existed. 

Now, let’s look at the interrogatories, Your Honor. 

Interrogatory Number Two: 

‘‘Do the Plaintiffs intend to offer at the trial of this 
ease evidence relating to the issue of priority of inven- 
tion that was not presented in the proceedings before the 
Patent Office in said Interference?’’ 

Interrogatory Number Three: 

“‘If the answer to Interrogatory Two is in the affirma- 

tive, state as to each item of such evidence: 
1116 ‘¢Whether it is oral or written, or both.’’ 
And then: 

“Tf it is oral, the name, address and occupation of each 
witness who will testify thereto.’’ 

I am going down now to (d): 

‘The reason why it was not presented in the pro- 
ceedings before the Patent Office.’’ 

And (c): 

“‘If it is written, the date, source and authorship of 
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the writing and the name of each witness: by whom it 
will be identified, and annex a verified or photostat copy 
of the writing to the answers to these interrogatories.’’ 

On the hearings on the interrogatories, I might say, 
Judge Curran did not say we were required to supply 
copies to Mr. Johnston; but we did so. 

As to 3(d): 

‘*The reason why it was not presented in the proceed- 
ings before the Patent Office.’’ 

That, we knew, and we attempted to answer in the 
light of newly-discovered evidence. 

And then: 

“‘The date and nature of the act or event intended to 
be established by the item.’’ 

Now, I do not find in that a request for evi- 
1117 dence other than documentary and parol evidence 
within the possession of the Plaintiffs at the time 

the interrogatories were propounded and answered. 

I find nothing in there that categorically says the date 
of any publication on which we may rely, any printed 
publication. And I would like to mention that circum- 
stance because it is peculiarly appropriate here. 

During the course of this civil action, we have pro- 
pounded requests for admissions and interrogatories, 
during the early stages, directed to this issue of juris- 
diction; and we got highly equivocal answers. 

Every interrogatory was construed against us in such 
@ manner as to avoid answering, if possible. 

In the early part of February, I think the first of Feb- 
ruary, we served interrogatories on Mr. Johnston, trying 
to get information similar to this, so that we could help 
prepare our case. 

We served simple requests for admissions, because we 
were trying to unravel a corporate relationship. We 
served interrogatories. We were trying to simplify the 
issues as to chemistry in the thing. 

One of our requests for admissions, filed on February 
1 of this year was Request 1 (c), in which we requested 
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him to admit that: 
1118 ‘‘Aluminum sulfate and alum, each, when dis- 
solved in water, form a solution containing sul- 
furic acid.’’ 

Now, his answer to that request for admission was: 

“They deny the truth of the statements made in Para- 
graph 1(c).’’ 

That put us on our proofs. It wasn’t until we got 
that answer that we knew that we had to go further in 
trying to prove this thing; and we have conscientiously 
been trying to find information which will be admissible 
and will convince the Court that as a matter of chemical 
fact, when alum is put in water, there is sulfuric acid 
in the solution. 

That is what we are trying to prove; and we would 
have to pay an expert thousands and thousands of dollars 
to do it; and this trial—and I assume on cross examina- 
tion—may last two or three weeks more. 

Now, I don’t believe that we have violated the letter 
or the spirit of the interrogatories. I certainly didn’t 
consider that they called for textbooks at the time I read 
them and helped prepare the answers. At that time, I 
didn’t have any textbooks in mind, other than those 
which were of record before the Patent Office; and there 
were some which showed the state of the art. 

As I said, I am prepared to prove by this witness the 

circumstances as to when this statement in the 
1119 exhibit was found, when and where and by whom. 

And as a published textbook, it is available to 
everybody. In fact, I used the same textbook when I 
was in school in the early 20’s. 

THE COURT: What is the number of this exhibit? 

THE CLERK: Number 33, Your Honor. 

THE COURT: Objection to Plaintiffs’ Exhibit 33 is 
sustained. 

MR. BEALE: Is that on the basis of belatedness, 
Your Honor? 

THE COURT: No. 
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MR. BEALE: I thought that was the only real reason 
he objected to it. Not as to its reliability. 

THE COURT: It is because you are limited by your 
answers to the interrogatories. 

MR. BEALE: Do you not think that limitation is 
waived by the Defendants’ answer to our request for 
admission as to this matter as a matter of chemical 
fact, our Admission Number 1(c), when we asked him to 
admit that and he denies it and now puts us on the 
proof? 

THE COURT: No. I think that should make it more 
definite that the burden is on you to prove it. 

MR. BEALE: All right. I abide by Your Honor’s 
ruling, with the implied exception, of course, Your Honor. 

THE COURT: Yes, you have that, of course. 
1120 MR. BEALE: That document is marked for 
identification; is it not? 

THE CLERK: Yes. 

MR. BEALE: Direct examination closed. 

MR. JOHNSTON: If Your Honor please, in view of 
the ruling with regard to the testimony and evidence on 
Silene A-1, I have no questions of this witness. 


MR. BEALE: Now, in the early stage of the trial, 
Mr. Johnston demanded the production of Mr. Allen, 
Plaintiffs’ Witness Allen, and a Plaintiff in this cause, 
for further cross examination. 

Mr. Allen is here and will be put on the stand for cross 
examination. 

THE COURT: Yes. Call Mr. Allen. 

Whereupon— 
EDWARD M. ALLEN 
was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 
1121 CROSS EXAMINATION 
BY MR. JOHNSTON: 

Q Mr. Allen, are you the Edward M. Allen who is one 

of the Plaintiffs in this action? A Yes, sir. 
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Q Did you give testimony by depositions in the In- 
terference proceedings? A Yes, sir. 

Q Have you reviewed that testimony? A I saw it 
once. 

Q Will you speak a little louder, please? A I did 
see it. | 

Q Have you discussed it with the attorneys for the 
Plaintiffs? A No discussion. 

THE COURT: Mr. Allen, can you talk up a little 
louder, please? 

THE WITNESS: Yes, sir. 

THE COURT: It will be easier for us to hear you. 

BY MR. JOHNSTON: 

Q Now, I have here a document, Mr. Allen, that has 
been admitted in evidence as Plaintiffs’ Exhibit 1. Is 
that your application involved in this proceeding? A 

That is my signature. That is right. 
1122 Q You are looking at Page 12 of Exhibit 1; is 
that correct? A Yes, Page 12. 

Q And that is the oath of what purports to be your 
patent application, Serial Number 770,169; is that right? 
A Yes. 

Q And you made that oath? A Yes. 

Q Now, I show you Pages 31 and 32 of Plaintiffs’ 
Exhibit 6, which purports to be a Preliminary Statement 
Number 2 of Edward M. Allen in Interference No. 84,329. 

Is that your preliminary statement? A [I believe so. 

Q Is that your signature? A That is right, yes, sir. 

* & e * 


Q And it was executed, I believe, under oath on the 

22nd day of June, 1951? A Yes, sir. 
Q Is that correct? A Yes, sir. 
1123 QQ Now, in this statement there appears the 
statement that: 

‘‘Said invention was first disclosed to others on or 
about January 31, 1940.’’ 

Is that correct? A Without checking further on the 
accuracy, it must be— 
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THE COURT: I couldn’t quite hear that. 

THE WITNESS: I will have to rely on this document 
to know that that is the case. 

BY MR. JOHNSTON: 

Q Well, you do accept the statement as it here ap- 
pears as having been your preliminary statement to that 
effect? A That is right. 

Q And this statement also is to the effect that the 
invention set forth in the count of the Interference was 
first successfully reduced to practice on or about Febru- 
ary 1, 1940; is that correct? 

THE COURT: Your answer? 

THE WITNESS: I assume it is. 

BY MR. JOHNSTON: 
That was your statement? A Yes. 
1124. THE COURT: He is asking if it is in the 
statement there. 
THE WITNESS: Oh, it is in the statement, yes, sir. 
BY MR. JOHNSTON: 

Q Do you have any reason to depart from that state- 
ment at this time? A No. 

Q Now, I show you a further document, Mr. Allen, 
which has been marked in evidence as Plaintiffs’ Exhibit 
9-1. Would you please review that paper very carefully 
in order to refresh your recollection? 

I might ask you if you have seen that particular docu- 
ment or a copy of it at any time recently? A Yes. I 
saw it. 

Q You have studied it recently; have you? A I read 
it casually. 

Q Now, is that a copy of a report written by you? 
A Yes, sir. 

Q When did you write it? A It is dated January 
31, 1940. 

Q Does it contain the disclosure to which you re- 
ferred in your preliminary statement in the Interference? 
A Iam not sure this is the particular disclosure. There 
might have been another document. 








463 A 


1125 Q Your preliminary statement said that you 
had first disclosed the invention to others on Jan- 
uary 31, 1940. Now I am asking you whether this docu- 
ment, Plaintiffs’ Exhibit 9-1, represents the disclosure 
which you alleged that you had made on that date? 


1126 THE WITNESS: I believe it would be. I 
don’t know that I can say definitely. 
BY MR. JOHNSTON: 

Q You don’t know of any other document or record 
that would show such a disclosure? A No, I don’t. 

Q So to the best of your recollection, this document, 
Plaintiffs’ Exhibit 9-1, does represent that disclosure? A 
That is right. 

Q Were you working closely with Frederick W. Gage 
at the time of making the report which is Plaintiffs’ Ex- 
hibit 9-127 A Not too closely with Gage. He was in a 
different department. We were somewhat familiar with 
each other’s work, but not closely. 

Q Had you worked together in connection with the 
Silene development? A In the early development, I did 
not work with Fred Gage. 

Q Well, at the time of January 31, 1940, or immedi- 
ately prior thereto, had you been having meetings or 
consultations with Mr. Gage? A Yes, sir. 


1127 MR. JOHNSTON: Yes, Your Honor. 
(Whereupon at 12:30 p.m., the hearing was re- 

cessed, pursuant to reconvening at 1:30 p.m. of the same 

day.) 

1128 AFTERNOON SESSION 


(Whereupon the hearing reconvened at 1:30 p.m.) 
THE COURT: Mr. Johnston, you may proceed. 
MR. JOHNSTON: Thank you, Your Honor. 
BY MR. JOHNSTON: 
Q Mr. Allen, before the luncheon recess, we were 
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concerned with the report of January 31, 1940, which is 
before you, and marked Plaintiffs’ Exhibit 9-1. 

Did that report relate to the treatment of the material 
called Silene? A Yes, sir. 

Q And was that material generally called calcium sili- 
cate? A Yes, sir. 

Q Now, there is in the second paragraph of the re- 
port, a statement to the effect that you at that time be- 
lieved, and I quote, ‘‘that the product consists of a mix- 
ture of calcium hydroxide and silicic acid.’’ 

Is that correct? A Yes, sir. 

Q Is that a correct statement of your believe at the 
time? A We had considerable discussion at Barberton 

whether it was a mixture or a compound. I was 

1129 under the belief for a while that it was a mixture. 

Q So the answer is, that as of that time, that 

was an accurate statement of your belief? A That is 
right. 

Q Did you disclose that conception of its composition 
to others? I believe you just indicated you did? A Yes. 

Q Did you. disclose that conception of its composition 
to Mr. Gage? A I am not sure I understand your 
question. 

Q Did you disclose to Mr. Gage your conception of 
the composition of the Silene material which is indicated 
in this report, Exhibit 9-1? A As a mixture? 

Q Yes. A Yes. 

Q Now, what did you believe to be the ratio of the 
calcium hydroxide content of the material to the silicic 
acid content? A That would be the same as the starting 
solutions, namely, 1 to 3.36. One of the calcium hydroxide 
to 3.36 silica. 

Q Silicic acid, you mean? A _ Silicie acid. 

Q So in a very rough way, one might say you 

1130 regarded the composition as containing about one 

part of calcium hydroxide to about three parts of 
silicic acid? A About three parts, yes. 


=| 
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Q Now, referring again to this same exhibit, there is 
the statement, and I quote: 

‘‘Gassing a slurry with CO, changes the nature of 
product considerably and also lowers the alkalinity, which 
gives us a mixture of calcium carbonate and silicic acid.’’ 

Is that a correct statement of your conception of the 
process of gassing with carbon dioxide? A Yes. 

Q Now, according to that statement of your concep- 
tion, this part of the Silene material, this, roughly, one- 
fourth of it that consisted of calcium hydroxide, would 
be changed into another material called calcium carbo- 
nate; is that correct? A That is right. 

Q So that after the gassing, the slurry would then 
contain, according to your conception, a mixture of cal- 
cium carbonate and silicic acid? A Yes, sir. 

Q The silicic acid, which would represent, roughly, 
three-fourths of the material, would not undergo a change 

in that conception; is that correct? A That is’ 
1131 right. 

Q Now, I call your attention to a paper which 
has been marked as Plaintiffs’ Exhibit 9-5, in evidence, 
dated October 20, 1941, and ask you whether, as of that 
date, as indicated on Page 1 of this exhibit, you still 
regarded the material known as Silene as consisting of 
calcium hydroxide and silicic acid? A I would say 
there had been a transformation of my thinking before 
this time, because this is shown as a definite compound. 

Q But you still regarded it as consisting of those 
two materials; did you not? A In combination. 

Q With the calcium hydroxide still approximately one- 
fourth of the whole, and silicic acid still approximately 
three-fourths of the whole? A That is right. 

Q And at that time, did you still regard that the treat- 
ment of that material to reduce its pH with an acid, 
such as sulfuric acid, would effectuate a change of the 
calcium hydroxide part of it? A Yes. 

Q And— A Part or all. 
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1132 Q Part or all of the calcium hydroxide? A 
That is right. 

Q And the silicic acid would carry over into the prod- 
uct; is that correct? A That is right. 

Q Now, also, I call your attention to a report dated, 
**12-8-41,”’ Plaintiffs’ Exhibit 9-3, and Page 5 of the 
same report. Do you find in that exhibit at Page 5 the 
same conception of the composition of Silene as you have 
mentioned in connection with Exhibit 9-57 A I believe 
they are the same. 

Q Mr. Allen, do you recall having given testimony on 
your deposition concerning some experiments performed 
in 1945 by Mr. James L. Reynolds, involving what was 
referred to as ‘‘dilute precipitation of Silene’? A Yes. 

Q Now, in the transcript of your deposition there ap- 
pears this question: 

‘‘So what was your objective in using carbon dioxide?”’ 

To which you replied: 

‘‘To maintain the material in the unagglomerated form 
and have a product that could be easily dispersed in 
rubber. ’’ 

Do you recall that testimony? A “Yes. 
1133 Q Did you witness the experiments performed 
by Mr. Reynolds? A Part of them. 


1134 Q Was tall oil incorporated in the reaction 
slurry in those experiments, Mr. Allen? A In 
some of them he used tall oil. 

Q Do you know specifically in which ones he did use 
tall oil? A No. 

Q Did you instruct Mr. Reynolds to use the tall oil? 
A Yes, sir. 

Q Was the slurry containing the pigment heated be- 
fore the incorporation of the tall oil? A I wouldn’t 
remember. 

Q Did you instruct him to heat it? A I wouldn’t 
remember. 
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Q You cannot remember the conditions under which 
the tall oil was incorporated? A Specifically, no. 

Q Are you familiar with a patent that was obtained 
by Mr. Gage, or in his name, having to do with the tall 
oil treatment of pigments? A I don’t recall all the de- 
tails. I believe there is a patent in existence. 


1135 Q Well, without tying it to the patent, Mr. 
Allen, do you recall that Mr. Gage had proposed 
the treatment of pigments in slurries with tall oil at a 
temperature—at an elevated temperature? A Our prac- 
tice was, any pigment slurry was treated above the solidi- 
fying point of the oil being used. That is as close as I 
can remember. 
Q What was the solidifying point of tall oil 
1136 that you then used? A Tall oil does not have a 
definite melting point. It goes through a gradual 
solidifying stage; and it is not a sharp melting point. 

I would say 50 degrees would be above the point where 
it was entirely fluid. 

Q That would then be a normal temperature at which 
to incorporate tall oil into an aqueous slurry; is that cor- 
rect? A Tall oil could be incorporated into a slurry at 
that temperature. 

Q And you do definitely recall that at least some of 
these Reynolds experiments were to have been carried out 
by the incorporation of tall oil? A Yes, sir. 

Q Now, what was the color of the tall oil that was 
used by your company at that time? A We used erude 
tall oil; and the tall oil, itself, is rather dark colored. 

Q Can you tell me what was the purpose of incor- 
porating the tall oil in these slurries that Mr. Reynolds 
made? A Yes. 

Q What was the purpose? A Without using tall 

oil, the product, on drying, would be quite glassy. 
1137 The use of tall oil prevented the glassy structure 
after the product was dried. 
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Q Did the product tend to be gelatinous? A I be- 
lieve that is the term commonly used. It is a glassy tex- 
ture. 

Q And when it was dried, then, by glassy, you mean 
it was hard and brittle? A Yes, sir. 

Q And the idea of the tall oil was that by coating 
the particles, you could avoid that agglomeration and 
glassiness? A That is right. 

Q Now, in these dilute precipitation experiments, ac- 
cording to your deposition, it was testified that two solu- 
tions, each containing 5 grams of solids per liter were 
reacted together. Do you recall that? A Yes, sir. 

Q That would provide about 10 grams of solids for 
every 2 liters, or 2,000 cubic centimeters of slurry; is 
that right? A Approximately. 

Q Or, in other words, about one-half of one per 
cent of the weight of the slurry would be solids? A 

Yes, sir. 
1138 .Q Now, can you estimate about how many gal- 
lons of slurry would be needed in order to produce 
one pound of pigment material under those conditions? 
A The volume of material is large. 

Q Well, let’s see. How many grams are there in a 
pound?, Do you know that, offhand? A 453. 

Q 403. Can you give us a rough estimate of how 
many gallons of slurry it would take to produce that 
much? A To produce a pound? 

Q Yes. A Iam not very good at mental calculations. 

Q Would a piece of paper help you? A Greatly. 

THE COURT: I have one right here. Do you have 
a pencil? 

THE WITNESS: Thank you, yes, sir. 

It seems to be about 90 liters for a pound of material. 

BY MR. JOHNSTON: 

Q Are you sure of that figure? My recollection of 
your previous testimony is that you would get, with 
2 liters approximately 10 grams of material. A That 
is right. 
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Q So that for 400-and-something—all right, 90 
1139 liters for a pound of material. A That is right. 

Q In terms of gallons, what would that be? A 
About 24 gallons. 

Q That was a rather extraordinary degree of dilution, 
was itnot? A Yes. 

Q Would it not be expensive to produce a pigment by 
such a process? A Not necessarily. 

Q Do yon recall how long it took to settle and sepa- 
rate the reaction product from the liquid of the slurry in 
the dilute precipitation experiments? A It had a rea- 
sonable settling rate. After precipitation, there was a 
certain degree of flocculation, and the material settled 
without too much difficulty. 

Q Was it a matter of days or hours? A Oh, no, no. 

Q Did you ever record your views, to your present 
recollection, about the practicability of the experiments 
performed by Mr. Reynolds as a process to be adopted 
by the company? A I don’t remember specifically that 


I did. In the normal course of reports, it would be 
brought before the management’s attention, my superiors. 


1140 Q Do you recall having ever recommended that 

procedure which was used by Mr. Reynolds as a 
process to be used for practical purposes by the com- 
pany? A I don’t remember that I made recommenda- 
tions for its adoption other than the normal reports that 
covered my work. 

Q So far as you know, have all such reports that 
bear upon this question been produced in this case? A 
I am not sure I know what you mean. 

MR. JOHNSTON: Would you please read the ques- 
tion? 

(Whereupon the pending question was read by the re- 
porter.) 

THE WITNESS: Reports that I have written regard- 
ing this process, are those reports all here? 
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Q Yes, so far as you know. A So far as I know. 


1142 Q Mr. Allen, do you recall what was said about 
this subject matter of the mixture of calcium 
hydroxide and silicic acid in the conversations with Mr. 
Gage? 
MR. JOHNSTON: If Your Honor please, may 
1143 I have that qualified as to who said what? 
THE COURT: Yes. And who said it. 

MR. JOHNSTON: And I would also like to point out 
that what Mr. Gage said would seem to be immaterial, 
because the only purpose of my question had to do with 
what was Mr. Allen’s conception. 

MR. BEALE: And the conception has to be some- 
thing which is understood by the corroborating witness, 
and understood in the manner. 

Now, if the corroborating witness understands the 
conception as given to him, the only way we can prove 
it is by the understanding of the corroborating witness. 
I think this is part of the res gestae, and what was said 
by each party is admissible, Your Honor. 

THE COURT: I will take the conversation, yes. And 
let him indicate what he said and what Mr. Gage said. 

MR. BEALE: Yes. 

BY MR. BEALE: 

Q Now, will you do just that, Mr. Allen? Give your 
best recollection as to what you said and what he said 
on this subject of the nature of the Silene? A [I said 
Silene was a mixture of calcium hydroxide and silicic 
acid; and Fred Gage said [I am crazy. That, in a few 

words, was what was said. 
1144 Q Mr. Allen, you were shown Page 5 of Plain- 

tiffs’ Exhibit 9-3, being your report of December 8, 
1941; and you were asked questions on cross examination 
with regard to the equation which appears on that page; 
were younot? A My understanding of the question was, 
was this Silene represented in this equation the same as 
the other equation. 
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Q With that understanding, what is your answer? A 
My answer is, yes. 

Q I notice in the equation, Mr. Allen, between the 
words “Ca(OH).,” and the next figure, “3.36,” there is 
a dot. Can you explain the meaning of that dot? A 
A formula like that, with a dot in between, indicates that 
that is a composition or a compound. 

Q Now, as used in that report at that place, does the 
dot denote that the materials are a compound of some- 
thing? A Yes, sir. 

Q And what is the compound? A Calcium silicate. 


1145 BY MR. BEALE: 

Q Now, in the right-hand side of that line which 
shows that equation, there is a dot between the first sym- 
bol—will you interpret that symbol for the benefit of the 
Court? That first symbol? A That symbol indicates cal- 
cium phosphate. In combination with that is silicic acid. 

Q Now, between the calcium phosphate and the next 
symbol for the silicic acid, there is also a dot. Does that 
indicate a compound? A It would indicate that, yes. 

Q And in neither place on that equation where you 
have used the dot is there an indication that you were 
considering a mixture of the materials on each side of 
the dot? A No, sir. 

Q On your cross examination, when you were asked 
to refer to the document, Plaintiffs’ Exhibit 9-1, you 
were asked whether or not, as shown by the document, 
the carbon dioxide was added to react with the calcium 

hydroxide to produce calcium carbonate. 
1146 Do you remember that? A Yes, sir. 

Q And you were asked whether or not, as shown 
by that document, the silicic acid was reacted upon. And 
I believe that you testified that it was not, and that it 
was unchanged at the end of the reaction, as shown by 
that document? A Yes, sir. 
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Q Now, I shall ask you to make a similar interpreta- 
tion of the equation on Page 5 of Plaintiffs’ Exhibit 9-3 
and tell me what is reacted with what and what is 
obtained? A In this case, Silene is reacted with phos- 
phoric acid, and we produce what is indicated here, cal- 
cium phosphate silicic acid. 

Q With what does the phosphoric acid react? A 
The calcium fraction of the Silene. 

Q Will you explain that? What do you mean by, 
“calcium fraction”? A Silene is made up of one mole- 
cule calcium oxide, 3.3 moles of silica; and the phosphoric 
acid will react with the calcium portion of Silene. 


1151 BY MR. BEALE: 

-Q What does the equation show, Mr. Allen? A 
This equation shows Silene slurry reacted with phosphoric 
acid will produce a new compound which is indicated as 
calcium phosphate silica compound. 


1154 RECROSS-EXAMINATION 


BY MR. JOHNSTON: 
Q Mr. Allen, I have one question for you: 
You referred to Page 3 of Exhibit—I beg your pardon 
—-Page 5 of Exhibit No. 9-3, and as to the reaction 
1155 product you described it as a calcium phosphate sil- 
ica compound. 
Do you recall that? A Yes, sir. 
Q What is the silica compound that you have in mind 
that is there indicated? A I don’t know. 
Q Well, what is there indicated as the silica compound? 
A The— 
Q Itis silicic acid, isit not? A It is shown there, yes. 
Q So this product fully described as there indicated is 
a calcium phosphate silicic acid material. 
Is that correct? A Calcium phosphate silicic acid ma- 


terial, yes. 





Q Thank you. 


1157 “RUTH J. WISE, 


was thereupon called as a witness on behalf of the 
Party Allen, and, being first duly sworn according to law, 
deposes and says as follows: 
“DIRECT EXAMINATION BY MR. CHISHOLM 

“Q Will you state your name? 

“A Ruth J. Wise. 

“Q And your address? 

“A 414 East Buchtel Avenue, Akron, Ohio. 

“Q And what is your education? 

“A Well, I graduated from Ohio Wesleyan in 1935 and 
minored in chemistry, and have a Bachelor of Science de- 
gree. 

“Q How long were you employed at the Pittsburgh 
Plate Glass Company? 

“A Since 1941. 

“Q And in what capacity? 
1158 “A As laboratory technician. 
“Q Are you familiar with the term “Silene?” 

“A Yes, sir. 

“Q What is the nature of your familiarity? 

“A Well, it is a calcium silicate—I worked in research 
work with it, and with Silene E. F’. which is—it is a Silene 
but has smaller particle size. 

“Q Would you testify as to the chemical composition of 
Silene? 

“A Well, it is made of calcium oxide silicate, about 17 
per cent calcium oxide and the rest is silicates, about 69 
or something like that, approximately. 

“Q Under whose supervision were you employed during 
nineteen-forty— 

“A Frederick Gage. 

“Q) In the course of your work for Mr. Gage did you 
keep a notebook? 

“A Yes, sir. 
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“Q What custom did you follow in keeping your notes? 
“A Well, as I did my work I wrote down my findings 
in my notebook and I signed my name at the bot- 
1159 tom of each page with the date. 
“Q What date? 
“A The date of the day that I did my experiments. 
“Q Did you have occasion at times to submit reports 
to Mr. Gage? 
“A Yes, sir. 
“Q How did you prepare those reports? 
“A From the data in my notebook, and wrote them 
up in a form that we have. 
“Q Did you date those reports? 
“A Yes, sir. 
“Q What date did you apply to your reports? 
“A The date I wrote it and—I put the date on—the 
date I wrote it. 
“BY MR. CHISHOLM: Will you mark that exhibit? 
“(Allen Exhibit Number 31 marked.) 
“Q I hand you Allen Exhibit 31. Can you identify this 
exhibit? 
“A Yes. It is my notebook that I used to— 
“Q In whose handwriting is this notebook? 
“A In my handwriting. 
“Q Did you keep this notebook in accordance with your 
regular custom? 
1160 “A Yes, sir. 
“Q I hand you a document identified as Allen 
Exhibit 32. What is that? (Allen Exhibit Number 32 
marked) 
“A That is a report that I wrote on July 17, 1944. 
“Q Did you prepare this report in accordance with your 
custom? 
“A Yes, I did. 
“Q What was the occasion of—well, will you refer to 
page 52 of your notebook? 
“A (Witness does so.) 
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“Q What was the occasion of your performing the ex- 
periment described there? 

“A Well, my supervisor, Frederick Gage asked me to 
investigate the effect of aluminum sulfate solution on Si- 
lene E. F. 

“Q So what did you do? 

“A I made up a slurry of Silene E. F., I used some Si- 
lene made in the plant and stirred it mechanically until— 
about five or ten minutes, and then I added aluminum 
sulfate solution, that was made up from aluminum sulfate 
from the storeroom and I added the aluminum sulfate 

solution in small increments and each time stirred 
1161 it until it had come to equalization and continued 

this until it had no more affect as to neutralization. 

“Q Did you measure the pHs of the solution yourself? 

“A Yes, I did. 

“Q Do the analyses result which appears at the lower 
third of the page— 

“A Yes. 

“Q —referring to SiO and CaO to people that— 

“A I believe Leavitt Gard of the analytical laboratory— 
I am not positive—there were a number there and there 
was an analysis done in the laboratory. 

“Q Did you perform the work exactly as described in 
your notebook in your report? 

“A Yes, sir. 

“Q And when did you perform that work? 

“A On July 17, 1944. 

“Q I notice that there is a statement in the abstract 
that .68 grams is required to reduce the pH to 6.0. Did 
you determine that quantity? 

“A No, I really didn’t. Frederick Gage did that 
1162 part. He was more familiar about the type of con- 
clusion to make on it than I was. I just did the 

work. 

“Q And under whose direction did you perform this 
work? 

“A Frederick Gage. 
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“Q Who instructed you as to how to perform the work? 

“A He did. 

“Q And where was it performed? 

“A In the laboratory here at the Columbia—Southern 
Columbia Division of the Pittsburgh Plate Glass Company, 
Barberton. : 

“BY MR. CHISHOLM: That’s all I have. 

“BY MR. JOHNSTON: No questions. 

“BY MR. CHISHOLM: I offer Allen Exhibits 31 and 

32 in evidence.” 
1166 THE COURT: The objection will be overruled 
Plaintiffs’ Exhibits No. 9-31 and No. 9-32 are re- 
ceived. 

(Thereupon the documents heretofore marked Plaintiffs’ 
Exhibits No. 9-31 and No. 9-32, for identification, respec- 
tively, were received in evidence.) 

MR. BEALE: And we adopt the deposition of the wit- 


ness, Wise, your Honor. 
s e s 2s 


1262 LEAVITT GARD 


was called as a witness on behalf of the plaintiffs 
and, after being first duly sworn, was examined and testi- 
fied as follows: 


DIRECT EXAMINATION 


BY MR. BEALE: 

Q Mr. Gard, please state your name, age, and residence. 
A Leavitt Gard; age, 45. I reside at 420 Kast Tuscara- 
was Avenue, Barberton, Ohio. 

Q By whom are you employed? A Columbia South- 
ern Chemical Corporation. 

Q And in what capacity? A As a research analytical 
chemist. 

Q Mr. Gard, will you state briefly your educational 
background? A I graduated from Ohio University with 
an A.B. Degree and I majored in chemistry. 
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Following my graduation, I studied two years at the 
Ohio State University as a graduate student in chemistry. 

Q And will you state briefly your business experience? 
A I have been employed with the Columbia Southern 
Chemical Corporation for nearly 20 years. 

Prior to that I had a slight business experience in Chi- 

cago with the W. M. Welch Scientific Company. That ex- 
perience lasted a year and a half. 

1263 Q Now, what have been your duties since 
you have been with Columbia Southern Chemical 

Corporation? A My first duties were to function as a re- 

search analytical chemist in the research analytical de- 

partment. Approximately in 1940 I was promoted to 

supervisor of that department. 

Q And, geographically, where was that department lo- 
cated? A That department was located at Barberton, 
Ohio, in the research building. 

Q As part of the Columbia Southern Chemical Com- 
pany? A As part of the Columbia Southern Chemical 
Corporation. 

Q Did the research department have occasion to serve 
other departments of Columbia Southern at Barberton? 
A Yes. 

Q What other departments? A The technical serv- 
ice department and the research and development depart- 
ments. 

Q I believe you said you became supervisor in 1940 of 
this department? A Yes. 

Q Within the period, 1940 to 1946, did you have any 
other employees working under your direction? A Yes. 

Q How many? A Five. 
1264 Q And within that same period of time was there 
any custom in your department with regard to the 
submission of samples to you for work in your department? 
A Yes. 

Q Was there any custom with respect to the samples 

submitted by the development department? A Yes. 
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Q Will you explain what that custom was? A That 
custom was to conduct the analysis on the samples sub- 
mitted to the department. 

Q Yes. Now, I asked you if there was any custom 
with regard to the submission of samples. Were there any 
requirements with regard to the submission of samples? 
A Yes. 

Q What was that? A The requirements were that the 
samples be properly labeled and otherwise identified; the 
particular tests which were to be conducted be also affixed 
to and. be a part of that label; and, the person submitting 
the sample was required to initial and date the sample. 

Q Now, in the operation of your department did there 
ever come a time in the period of 1945 to 1946 when there 

was any requirement for the designation of samples 
1265 by any code numbers? A Yes. 

Q Will you explain that? A The code number, 
which is an identification of the sample, is a complex num- 
ber, compound number, consisting of three parts; the 
first part usually two digits representing the year in 
which the sample was labeled; the second part, represent- 
ing letters or initials, was the initials of the person sub- 
mitting the sample; and, the third and last portion of the 
complex number was a digit, series of digits, represent- 
ing the sequence of the particular sample number being 
submitted. 

Q Now, upon the receipt of a sample submitted in 
accordance with this custom which you have just discussed, 
was there any custom in the laboratory under your 
supervision with regard to the handling of the sample? 
A Yes. 

Q What was that custom? A Having received the 
sample for the analysis, I delegated the actual analysis, 
conducting the analysis, to the person in my department 
whom I felt was the most competent to handle the particu- 
lar test requested. 

Q Did there ever come a time when you did not dele- 
gate the analytical work on samples? A No. 
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Q I think you misunderstood my question. Did 
1266 there ever come a time you did not delegate the 
work to an assistant in your department? A I 

don’t believe I quite understand. 

Q Did you yourself ever do any work? A Yes. 

Q Without delegating it to an assistant? A Oh, yes, 
yes. 

Q Now, was there any custom with regard to the mak- 
ing of records of the analytical work performed on sam- 
ples in your department during this period of time? A 
Yes. 

Q What was that custom? A That custom was to 
record the analytical data, including the identification of 
that sample, in a notebook. 

Q And where you personally performed the work, in- 
stead of delegating the analytical work, did you deviate 
from this custom of maintaining a notebook? A No. 

Q What was your custom with regard to your note- 
book? A My custom with regard to my notebook was 
to date the page on which the work was started. Follow- 
ing the date, I entered the sample number identification. 
Following that entry, I included pertinent analytical data 
such as sample weight, titration data, and any gravimet- 

ric values, followed by calculations. And when the 
1267 data on that page in my notebook were completed, I 
signed that page and dated it. 

Q In the course of your work during the period of 1945 
to 1946 did you maintain more than one notebook? A No. 

Q In the course of your work over the longer period 
of time, have you maintained a plurality of notebooks? 
A Yes. 

Q Were these plurality of notebooks maintained at the 
same time or at different times? A At different times. 

Q Now, after the analytical data had been recorded in 
your notebooks, was there any custom during the period 
of 1945 to 1946 with regard to transmitting to others the 
results of your analytical work? A Yes. 
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Q What was that custom? A That custom was to 
prepare a laboratory report from the notes in my note- 
book, recording the analysis, the results of analysis, which 
are recorded in the notebook, and submitting the penciled 
copy of this report to our laboratory typist, who prepares 
a sufficient number of copies for subsequent distribution 
to persons interested in the samples. 

Q And what becomes of these plural copies that are 

typed? A After our typist has them typed, they 
1268 are returned to myself, along with the penciled copy, 

where I check the typing and prepare for distribu- 
tion. 

Q And was there any custom with regard to the man- 
ner of distribution of these copies? A Yes. 

Q What was that custom? A The first or original 
copy of the typewritten report was transmitted to our 
research director; the second copy to our assistant re- 
search director; the third copy to the supervisor in charge 
of the project; the fourth copy to the person who requested 
or submitted the sample for analysis; and the fifth and final 
copy was retained in my analytical file in the laboratory. 

Q And in whose custody were these fifth copies main- 
tained? A They have been maintained in my custody. 

Q Have you any reason for maintaining them in your 
custody? A The main reason for maintaining them in 
my custody is a matter of convenience for easy reference 
from time to time. 

Q I shall ask you, Mr. Gard, if you have any present 
recollection today as to the performance of any analyti- 
cal work of any particular sample that you might have 

performed within the period of 1945 to 1946? 
1269 A No. 

Q Can you give some idea of the magnitude of 
the number of analytical determinations or the number of 
samples analyzed in the course of a month’s time—I am 
talking about the ones analyzed by you? A That would 
vary considerably within a month’s time. 
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Q Well, within what limits would it vary? Just give 
your best— A It would vary from one or less than one 
per day to, in some instances, as many as eight to ten a 
day. That is governed by the complexity of the testing 
which I conducted. 

Q And has that been true throughout the entire period 
of time from 1945 until now? A “Yes. 

Q I show you a notebook, which has been marked for 
identification as Plaintiffs’ Exhibit 9-30, and ask if you 
can identify that notebook as having seen it before? A 
Yes. 

Q What is it? A It is my personal notebook. 

Q Does it bear any relation to analytical determina- 
tions made by you? A Yes. 

Q Does it bear any relation to analytical de- 
1270 terminations made by you within a given period 
of time? A Yes. 

Q You talked about your custom with regard to main- 
taining notebooks and recording entries in them. Are 
you prepared to state whether or not that notebook was 
maintained in accordance with that custom? A Yes. 

Q Now, I shall ask you to examine very briefly, for 
the purpose of my question, pages 21 to 25 of that note- 
book and tell me whether or not from your brief examin- 
ation the entries therein are in your handwriting? A 
They are. 

Q Now, have you any present recollection of the nature 
of the work recorded in those pages 21 to 25, or the dates 
when the entries were made? A No. 

Q Have you any present recollection as to the subject 
matter of such analytical determinations as might have 
been recorded in the notebook? A No. 

Q At the time you made the entries in this notebook, 
did you believe the entries were true? A Absolutely. 

Q Are you prepared to adopt the entries in this note- 

book as your best recollection of the events and 
1271 recordings shown on those pages 20 to 25 in the 
notebook? A [I am. 
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MR. BEALE: If Your Honor please, I offer in evidence 
Plaintiffs’ Exhibit 9-30. 

1274 THE COURT: Plaintiffs’ Exhibit 9-30 is re- 
ceived. 

(Whereupon Plaintiffs’ Exhibit 9-30 was received in 
evidence. ) 

e S ? s 

1275 _Q Now, under that sample number there are 

notations, “SiO.” and “CaO,” and to the right of 
that some figures in percentages. Will you explain the 
significance of those notations? A Yes. Those are the 
analytical data obtained on the reference sample 45-JR-13. 
The SiO, value represents the amount of silicon dioxide, 
which was found by chemical analysis in the reference 
sample. 

Q What is the effect of percentage figure, “57.3 per- 
cent”? A 57.3 percent is the amount of silicon dioxide 
which was found by the count. 

Q Would your answer be the same or different with 
respect to the percentage figure opposite the CaO? A 
Excepting that in this case it is calcium oxide instead 
of silicon dioxide. 

Q What is the meaning of the percentage figure over 
here (indicating)? A That is the amount of calcium 
oxide found in the reference sample. 

Q Are you prepared to state that with respect to each 
of the remaining hyphenated numbers appearing on that 

page that they have the same meaning as the 45- 
1276 JR-13 at the top of the page? A They have the 
same meaning. 

Q What is that meaning? A The remaining sam- 
ples, as shown on the page, have been similarly analyzed 
and that I computed their composition in a similar way 
percentagewise. 

Q Now, will you explain whether or not the notations 
which appear on page 21 have the same or different 
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meanings from the meaning you have described with re- 
spect to this one sample on page 20? A ‘They describe 
precisely the same meanings. 

Q As to the samples identified by the code numbers? 
A That is correct. 

Q And the analyses, as indicated by the chemical 
symbols and the amounts as indicated by the percentages; 
is that correct? A ‘That is correct. 

Q Now, is the same or a different meaning ascribed 
to the matter appearing on page 22 of the notebook? A 
It is the same. ; 

Q Now, will you explain the meaning of the notations 
appearing on page 23 of the notebook and state whether 
they are the same as the meanings which you have testi- 

fied to with respect to pages 20, 21,and22? A Yes. 
1277 Q Is there anything on there to which you 

ascribe a code meaning on that page? A There 
is no code number on that sample since that came from 
a production department of our plant. 

Q Now, with reference to page 24 of your notebook 
record, are you prepared to state whether on not the 
dates which appear at the top and the bottom of the 
page have the same or a different meaning as given to 
the corresponding date entries on page 20? A They 
have the same meaning. 

Q And with regard to the complex numbers com- 
mencing with the “45,” appearing on that page, do they 
have the same or a different meaning? A They have 
the same meaning. 

Q And that meaning is what? A Is an identification 
of the sample being tested. 

Q Now, at the top of the page 24 there is an indica- 
tion, “Ph”; what is the meaning of that expression on 
this page? A That refers to the type of alkalinity 
which was tested in this sample. That refers to phenol- 
phthalien. 

Q And what is the meaning of the notation, “MO”? 
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A That refers to methyl orange as being the indicator 
for measuring the alkalinity. 
_ Q And what is the meaning of the two lines be- 
1278 low the code designation for the sample, each of 
which contains a statement, “0.1000 N Hel”? What 
is the meaning of that? A That is the strength of the 
standardized acid used for the titration. 

Q Now, opposite those two lines at the righthand side 
there are two notations expressed in percentages, and 
behind the percentages there is the expression, “Na,O,” 
in each line. What are the meanings of those notations? 
A Those notations are indications which serve as a basis 
for defining the particular type of alkalinity which was 
tested. 

Q Now, on the remaining portions of the page do the 
notations, which you have explained the meaning with 
respect to the first sample, 45-JR-13, have the same or 
different meanings with respect to each of the samples 
shown on that page? A They have the same meaning. 

Q Would your answer be the same or different with 
regard to the samples, or code numbers of the samples, 
and the alkalinity determinations as to each of these 
samples, as you have testified, concerning page 25 and 
the first sample? Do they have the same or different 
meaning? A Precisely the same meaning. 

Q Now, on page 20 of the notebook there is reference 

to a sample, 45-JR-16. You have explained the 
1279 meaning of is a sample? A That is correct. 
Q Of a particular code? A That is right. 

Q A particular sample. And that opposite that there 
are indicated the determinations of percent of SiO. and 
CaO? A That is right. 

Q Now, on page 22 what is the meaning of the nota- 
tion, “45-JR-16”? A That means a duplicate or another 
specimen of the same sample as recorded on page 20. 

Q And the determination of SiO, and CaO have the 
same meaning on this other sample of the same specimen 
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as they had with respect to 45-JR-16 on page 20? A 
That is correct. 

Q Now, on page 22 of the same notebook at the top 
of the page, there is the notation, “45-JR-69.” Does that 
have the same meaning that you have just given ascribed 
to the code? A It does. 

Q And just below that there is a notation, “45-JR-69” ; 
does that have the same meaning with reference to the 
material identified by the code? A It does. 

Q Will you explain the meaning of the two 

1280 notations to the sample 45-JR-69? A That means 

that two specimens of the same sample I analyzed 
chemically for SiO. and CaO determinations. 

Q Mr. Gard, do you know whether or not you per- 
sonally ran each of the tests shown on pages 20 to 25 
of your notebook, Plaintiffs’ Exhibit 9-30? A Yes. 

Q Didyou? A Yes. 

Q Do you know the meaning of the initials, “JR,” in 
the code designations which appear on each of those pages 
of your record? A Yes. 

Q What is the meaning? A Those are the initials 
of the person who submitted the sample for analysis. 

Q Do you know of your own knowledge who that per- 
son was? A Yes. 

Q Who was he? A Mr. James L. Reynolds. 

Q Do you know of your own knowledge that you did 
report the analyses recorded on pages 20 to 25 of your 
notebook? A Yes. 

Q Do you know of your own knowledge that you 
1281 did report them to Mr. Reynolds? A ‘Yes. 

Q Do you know of your own knowledge that 
you did retain a copy of the report in your custody? A 
Yes. 


CROSS EXAMINATION 


BY MR. JOHNSTON: 
Q Mr. Gard, you mentioned that the percent of SiO, 
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data, appearing on Exhibit 9-30, represented the amount 
of silicon dioxide found by chemical analysis in the sam- 
ple? A That is right. 

Q Now, when you find a figure of that sort by your 
method of analysis, does it tell you anything as to the 
chemical form in which the observed constituent existed 
before you analyzed the material? 

Now, by that I mean could you tell from your way of 
analysis that was used whether silicic acid or silica, or 
in some other form as perhaps a silicate? A No. 

Q Whatever the form was, whether it was silicate or 
silicic acid or silica, it would show up all as SiO, the way 

you performed your analysis? A That is right. 
1282 Q Now, similarly, with respect to the percent, 

‘CaO shown by your analysis; would the way of 
analysis that you used tell anyone in what chemical form 
that CaO had existed before you subjected the material 
to the analysis? A No. 

MR. JOHNSTON: Thank you. That is all. 

MR. BEALE: No redirect, Your Honor. 


1283 FRANK WALDO 


was called as a witness by and on behalf of the Plaintiffs 
and, having been first duly sworn, was examined and 
testified as follows: 


DIRECT EXAMINATION 


BY MR. BEALE: 

Q Will you please state your name, age and residence? 
A Frank Waldo, W-a-l-d-o; age, 69; 5533 Fifth Avenue, 
Pittsburgh, Pennsylvania. 

Q What is your occupation, Mr. Waldo? A Con- 
sultant. 

Q Will you state briefly your past business experi- 
ence? A Beginning where? 
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Q Oh, directing your attention to the period from 
around 1939, 40, and continuing on. A In 1940, Novem- 
ber, I was employed by the Columbia-Southern Chemical 
Company. I was employed by them continuously until 
June 30, 1954, when I was retired; and immediately re- 
employed by them as a consultant. 

Q Upon entering your first year of employment with 

‘Columbia-Southern in 1940, what were your duties, 
1284 Mr. Waldo? A Marketing research and develop- 

ment of new markets outside of the rubber indus- 
try for their pigment, Silene. 


1288 Q Do you know of your own knowledge whether 

or not anything was done with these materials, 
Silene B-1 and Silene A-1? A I know that they were 
of interest to the Brooklyn ‘Color Works. 

Q Do you know whether they did anything with them? 
A They had them tested in printing ink ribbons—type- 
writer ribbons. 

Q Do you know of ‘anything ever further developed 
with regard to Silene A-1 in connection with the Brooklyn 
Color Works? A Not after that. 


1318 Q Mr. Waldo, after the meeting with Dr. Talbot, 

did anything further transpire in connection with 
General Printing Ink Company? A Dr. Talbot explained 
that they were merely a central testing laboratory, and 

carried on the tests in order to avoid a lot of 
1319 duplication at different points; but when the tests 

were made, the results of the tests were sent to 
their manufacturing branches, and those manufacturing 
branches could use the results of the tests as it fitted into 
their own operations. 

Q Well, did you at any time after this explanation 
ever contact any of the branches of General Printing 
Ink Company? A Dr. Talbot suggested that I go to the 
Eagle Printing Ink Company in Jersey City. 
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Q Did you go there? A I went to Jersey City. 

Q What transpired. A I had known the manager 
there for quite a long time. TI am not sure of his name. 
I think it was Lewis, something of that sort—Lewis or 
Houston. 

They asked for a working sample of the Silene A-1; 
and we arranged to send them a 200-pound sample, as 
I remember. I am not dead sure of the quantity, but I 
think it was 200 pounds. But it was enough for grinding 
test. 

Q Did you ever get any report after sending this 
material to the Eagle Printing Ink Division? A I 
called on—I am sure it was Lewis—and he told me 

that their interest had waned in this particular 
1320 ink, Peacock blue, because of war conditions; that 

they didn’t have time to push it forward. And we 
did not supply further quantities. 

Q Have you any recollection whether he did or did 
not mention any printing contract? A No, nothing. 


CROSS EXAMINATION 


BY MR. JOHNSTON: 
Q Mr. Waldo, I believe you said that the first sample 
you submitted to the Brooklyn Color Works was a 
1321 material called Yd-2-86; is that correct? A 2-86, 
2-88 and 2-92, I believe. 

Q Did you know or had you been told the nature of 
those materials? As to how they were prepared? A I 
believe I had been told. 

Q Did they have uniform pH? A TI do not recollect. 

Q Did you learn that the Brooklyn Color Works had 
found that the pH was too high of the materials sub- 
mitted to them? A Of the Yd? 

Q The Yd material. A I don’t recall that. 

Q I read you a portion of your deposition in the 
Patent Office proceedings. You were asked this question: 
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“Do you know whether they tested the sample ‘Yd-2-86?” 

Your answer was: 

“They did test them and ultimately found that the pH 
was slightly too high.” 

Do you affirm that testimony? A That easily could 
have been if it was above 7. I don’t recall what the 
pH’s were. 

i) e & % 
1325 Q Is it correct that all the activity that you 
have testified about occurred over a period extend- 
ing from 1941 through some of 1943? A I began my 
activity in *40, November °40, and in 1948 was still 
continuing, and somewhat in 744; but I had been 
1326 put part time on other work at the end of ’438. 

Q Did it peter out about 19438? A I would say 
that the war condition made it impossible for the cus- 
tomers to whom I was offering the samples to carry on 
the development or to get the materials to use; and, 
therefore, they were not able to continue the experimental 
development that I was working on. For that reason, I 
was turned to other work. 

Q Did all the activity that you have testified to peter 
out about 1943? A Not all of it. Some phases. 

Q What phases didn’t peter out about 1943, or by the 
early part of 1944? A Some of the work in connection 
with leather, I believe, went beyond that; and some in 
connection with paints went beyond that. 

Q Is this a positive belief or is this something— A 
Recollection. 

Q Positive recollection? A Recollection. I didn’t 
use the word, “positive.” 

Q And did those activities also peter out? A They 
had to end because practically every concern was unable 
to carry forward development work. They were so far 

behind in the commercial orders that experimental 
1327 work stopped. 

Q Tread you this part of the transcript of your 

testimony in the Patent Office, at Page 209 to 210: 
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“When did all the activity that you have already testi- 
fied to occur? 

“Answer: It began in 1941 and it ran over most of 
"41, °42 and some of 743. 

“Question: When did it discontinue? 

“Answer: I believe it was in 43 that we—it petered 
out, because our customers didn’t have the manpower to 
conduct the tests under war conditions.” 

Do you accept that testimony? A With the exception 
that “petering out” doesn’t mean it all finished. It di- 
luted; diminished. 

Q At some time later it was all finished; is that 
correct? A I was put on other work. Completely on 
other work; and I have no knowledge of what went on 
after that. 

a = s @ 
BY MR. BEALE: 
Q I have one question, Mr. Waldo. When you re- 
ferred to the activities as petering out, whose ac- 
1328 tivities were you referring to? A My activities 
and some of the people to whom I was taking 
samples. Like the Eagle Printing Ink Company, and 
other concerns that were not able to carry forward be- 
cause they were so far behind on orders, and they did 
not have the manpower. 

Q I believe you testified that throughout this period 
of time, 40 to ’48, which was the subject of Mr. John- 
ston’s cross examination, you were engaged in a certain 
type of activity; is that right? A Yes. 

Q And what was that activity? How was it charac- 
terized? A I was handling with the Government— 

Q No, no. In this period of 1941 to 43. A Oh, that 
was market research and product development. 

Q Yes. Now, what phase of activity petered out? 
A The market research and product development, be- 
cause the product couldn’t be developed when the cus- 
tomers couldn’t test it. 
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Q And you were assigned to other duties? A I was 
assigned to other duties. 

Q When that market research and product develop- 
ment petered out; is that correct? A That is right. 


+d * * * 


1329 MR. BEALE: If Your Honor please, before 

we call our next and last witness, and while he is 
not on the stand, because I do not want him present when 
I read this, I would like to complete the reading in the 
record of the depositions before the Patent Office, Plain- 
tiffs’ Exhibit 8; and I would like to read a portion com- 
mencing at Page 108, which was after the conclusion of 
the deposition of the Witness Kissling on Patent Office 
depositions; and I am going to read the next several 
pages to complete the record. 

“BY MR. CHISHOLM: It is stipulated by and be- 
tween counsel for the respective parties in this inter- 
ference that an aqueous solution of aluminum sulfate has 

an acidic reaction.” 
1330 And without then reading the full details, there 
was noted An adjournment at six o’clock on Novem- 
ber 18, 1952. 

On Page 109 of that deposition, under the date of 
November 19, 1952, there is noted a reconvening, with a 
notation that the appearances were the same as previous 
session. 

And after that formal notation, there then appeared 
the following discussion : 

“BY MR. JOHNSTON: Mrs. Guitteau, will you read 
me the stipulation which Mr. Chisholm put in the record 
yesterday evening? 

“(Reporter does so.) 

“BY MR. JOHNSTON: I accept that stipulation and 
I would like to point out, however, in addition that the 
Allen patent 2,314,188 of record in the applications in- 
volved in the Interference teaches that aluminum sul- 
fate is a material which in water solution liberates ions 
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that render insoluble calcium ions, and that it may be 
used for the treatment of calcium silicate to overcome 
adverse effects of calcium silicate as a pigment material. 

“BY MR. SPENCER: Is that an appropriate state- 
ment?) IJ mean, what is the relevancy of the statement 

to the stipulation?—are we putting testimony in by 
1331 Bertorelli or is this in explanation of the stipula- 

tion? I don’t understand the purpose of putting 
the declaration on the record. 

“BY MR. JOHNSTON: I simply want to avoid any 
misunderstanding as to the effect of the stipulation this 
fact, that there is an acidic reaction of aluminum sulfate 
in aqueous solution and to make it clear that there may 
be other effects of that substance in aqueous solution 
that is equally germane to the issues. You don’t ques- 
tion, as I understand it, the accuracy of what I have 
jast stated in respect to the Allen patent? 

“BY MR. SPENCER: I don’t know anything about 
it. I am new in the Interference but I don’t see any 
relevancy unless in explanation—I would rather prefer— 
if it is your choice, why, we can withdraw the stipulation 
if you choose to do that. It is on the record. If you 
want to qualify it further I think we want to explore that 
among counsel, and not explain away the plain meaning 
of the stipulation on the record.” 

I think I neglected to note that I had left Page 109 
and read all of 110; and I am now reading from 111. 

“BY MR. JOHNSTON: What I have stated to you 
will not in any way change the meaning of what we 

stipulated. It merely makes a more complete state- 
1332 ment of the full effect of a solution of aluminum 

sulfate in connection with the treatment of calcium 
Silicate, which is the obvious subject matter of the evi- 
dence concerning which the stipulation was obtained. 

“BY MR. SPENCER: I was not present during the 
entire taking of testimony yesterday but I might ask 
counsel whether there is any reference to the Allen 
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patent made during the taking of testimony and explana- 
tion of it. 

“BY MR. JOHNSTON: Not to that specific patent, 
no. That is why I am making that reference at this time, 
but that patent I assume is of record in the involved ap- 
plications. 

“BY MR. SPENCER: Yes. This is off the record.” 

And then a note of a discussion off the record. 

“BY MR. SPENCER: Let’s proceed with the taking 
of the testimony.” 

I had read that, Your Honor, because it is in explana- 
tion of the subject matter of the stipulation, of the words 
used in the stipulation that we now propose to call our 
next witness. 

I would like to call Dr. Rice. 
1333 MR. JOHNSTON: If your Honor — can 
I take counsel’s statement as indicated an inten- 
tion to call Doctor Rice in connection with the words of 
the stipulation? 

MR. BEALE: I am calling Doctor Rice as a chemical 
expert to assist the Court in the interpretation of the 
matters discussed in the stipulation and the evidence in 
this case. He is a chemical expert. 

MR. JOHNSTON: Well, I don’t know specifically 
what counsel has in mind to intend to prove by Doctor 
Rice, your Honor, but I would call attention to the fact 
that there has been pursuant to the order of Judge 
Curran on the defendants’ interrogatories no indication 
of any evidence on this subject being a part of the trial 
of this case beyond that which was before the Patent 
Office. 

And when this matter becomes clear I think it will be 
incumbent upon me to raise objection to any extent that 
the evidence offered exceeds the scope of the answers to 
the interrogatories. 

MR. BEALE: I rather expected Mr. Johnston to raise 
that objection, your Honor, and T think in this instance 
I am fully prepared for it. 
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Under the date of November 15, 1955, we were served 
with the interrogatories. To make this presentation 
simple I will not refer to all of the interrogatories, but 

I will refer to Interrogatory No. 2: “Do the Plain- 
1334 tiffs intend to offer at the trial of this case evi- 

dence relating to the issue of priority of invention 
which was not presented in the proceedings before the Pat- 
ent Office in the Interference.” 

To which we made on, I believe, December 20th, an 
affirmative answer. 

Then followed Interrogatory No. 3: “If the answer to 
Interrogatory No. 2 is in the affirmative state as to each 
item of such evidence (a) whether it is oral or written 
or both; (b) if it is oral, the name, address and occupa- 
tion of each witness who will testify thereto.” 

Now, if it was written, then their requirement is as to 
the date, source and authorship of the writing and annex 
a verified copy of the writing. Then, “(d) the reason why 
it was not presented in the proceedings before the Patent 
Office,” which relates to the preceding paragraph; “(e) 
the date and nature of the act or event intended to be 
established by the item”’—again with reference to the 
documentary evidence called for. 

Now, in proper compliance with Interrogatory No. 3 
(b) which merely called for the name, address and occu- 
pation of each witness who will testify, we gave him— 

THE COURT: Is that 3(b)? You mean 2(b), do 
you not? 

MR. BEALE: No, 3(b), your Honor. 

1335 THE COURT: All right. 

MR. BEALE: We gave him the name of Doc- 
tor Rice. He did not call for the subject matter of the 
testimony of Doctor Rice, and if he neglected to do that 
in his interrogatory that is his problem and not ours. 

We have made a full response to that interrogatory, 
your ‘Honor. 

MR. JOHNSTON: Interrogatory No. 3, your Honor 
states: “If the answer to Interrogatory No. 2 is in the 
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affirmative state as to each item of such evidence”—and 
then it has (a), (b), (c¢), (d) and (e), as subdivisions, 
and (e) is the date and nature of the act or event in- 
tended to be established by the item. 

Now, I submit that (e), the date and nature of the 
act or event intended to be established by the item, ap- 
plies to every item of evidence that was to be produced 
that had not been produced in the Patent Office. 

MR. BEALE: And before — 

MR. JOHNSTON: There is a reply to that (e), your 
Honor, and may I read the reply? The reply is as 
follows in the Plaintiffs’ answer to Interrogatory No. 3 
(e) which answer was dated and served December 20, 
1955: “Plaintiffs state that as to each of the items enu- 
merated in Plaintiffs’ answer to Interrogatory 3 (c), the 

date of each act is substantially contemporaneous 
1336 with the date of the document or as stated in the 

document itself which refers to such act or acts, 
and the acts or events intended to be established by each 
item enumerated in Plaintiffs’ answer to Interrogatory 
3(c) is a use of the product obtained by the invention 
in issue in &@ manner which establishes the utility of a 
product of the invention, and, therefore, establishes the 
prior conception and reduction to practice by and on 
behalf of Edward M. Allen of the invention in issue, and 
to establish due diligence by Plaintiffs and to rebut any 
alleged abandonment or laches with respect to the inven- 
tion, in issue.” 

And then there was a statement that Plaintiffs further 
state that in giving the foregoing answers to Defendants’ 
interrogatories Plaintiffs do not waive the right to offer and 
rely upon any and all of the prior patents and publications 
noticed by Plaintiff Allen and relied upon by Plaintiffs 
in their briefs on final hearing and on reconsideration 
before the Patent Office. 

Now, that was the whole substance of the answer to 
Interrogatory No. 3(e). It states that they were going 
to bring in evidence and new evidence relating to a use 
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of the product in a manner which establishes utility and 
to establish due diligence and rebut any alleged abandon- 
ment or laches. 
Nothing else was specified in answer to No. 3 (e). 
1337 MR. BEALE: We submit, your Honor, we have 
made a full and complete response to those inter- 
rogatories and the testimony which we propose to put in 
by Doctor Rice does not relate to any act or event or 
document. It is expert testimony for the benefit of the 
Court. 

There was no calling for the disclosure of any such 
matter in that interrogatory and no need to supply it. 
If Mr. Johnston had not been satisfied with our answer— 
we listed Doctor Rice. We listed the other witnesses 
with relation to the documents as to which we proposed 
to have them identified, all as called for by the inter- 
rogatories. 

THE ‘COURT: The objection is sustained. 

MR. BEALE: The objection to the offer of Doctor 
Rice, although noticed, your Honor? 

If your Honor please, the position Plaintiffs are in at 
this point is one wherein this Court would take by 
judicial notice statements of fact shown in standard refer- 
ence works like the dictionary, and I don’t think we would 
have to assert reliance upon a matter of which the Court 
could take judicial notice if we intended to use it at the 
trial. 

I wouldn’t think we would be called upon to specify 
each dictionary, each source of every item of chemical 
knowledge that we intended to rely upon. And the evi- 

dence we intended to put in is of exactly that same 
1338 nature, your Honor, and I see no act, event or 

otherwise that we could have set forth in our 
answers to the interrogatories so as to be charged with 
non-responsive answers to the interrogatories. 

The Court of Appeals in this Circuit has said that the 
testimony of an expert can be, and if it is considered 
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helpful to the Court, should be admitted, and the rule of 
law is generally as to experts that they need not be 
noticed. 

And I don’t see how we could have responded further 
to those interrogatories than we did. And I earnestly 
request your Honor’s reconsideration of the motion at 
least to the extent that your Honor hear the testimony 
and then resolve the question. 

THE COURT: Objection sustained. 

MR. BEALE: All right, your Honor. 

If your Honor please, on the original offer of evidence 
on behalf of Plaintiffs we offered a publication, Plain- 
tiffs’ Exhibit No. 9-14, which had been properly noticed 
under the rules as part of the evidence relied upon by 
Plaintiffs below and presented to the Board at the proper 
time as a statement of a chemical fact; that being a 
Merck publication. 

Now, at the time of the offer in that case Mr. Johnston 

conceded that it was authentic as of the date of 
1339 publication but he said that it was not material or 
relevant to the issue. 

Now, in view of all the discussion which we have had, 
your Honor, with regard to aluminum sulfate, and in 
view of the fact that the ultimate construction of this 
count by the Court is going to be a proposition of law, 
we think the Court should have before it the same evi- 
dence which was before the Patent Office. 

And I, therefore, renew our offer of Plaintiffs’ Exhibit 
No. 9-14, and submit that any scientific treatise is ad- 
missible to establish a scientific fact if its authenticity 
is conceded. 

MR. JOHNSTON: I think, your Honor, that the au- 
thoritativeness of the treatise is an irrelevant considera- 
tion here and I will object to this offer as not having 
been established as an authoritative document. 

MR. BEALE: Before your Honor rules, let me read 
the offer from the record. 
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“BY MR. CHISHOLM :”— 

I am sorry, your Honor. My recollection of these num- 
bered exhibits is confused at times. It wasn’t noticed 
under the rules. It was offered during the taking of the 
depositions and I misspoke when I said it was noticed 
under the rules. 

We are reading from Page 92 of the record after 
1340 the particular publication had been identified. No, 
let me make it complete. Page 91. 

“(Allen Exhibit Number 14 marked.) 

“BY MR. CHISHOLM: Will you also mark it as a 
photostatic copy—will you mark the photostat which is 
Allen Exhibit 14 as a photostatic copy of page 44 of 
Merck Index, Sixth Edition, published by the Merck & 
Company, Inc., Rahway, New Jersey, U. S. A., 1952. 

“BY MR. JOHNSTON: Are you offering that page in 
evidence? 

“BY MR. CHISHOLM: I will offer the page which is 
Allen Exhibit 14 in evidence on behalf of Allen. 

“BY MR. JOHNSTON: What is the purpose of it? 

“BY MR. CHISHOLM: Simply to establish that alu- 
minum sulfate water is acid and it is recognized by 
chemists that it is acid. 

“BY MR. JOHNSTON: You mean is acidic? 

“BY MR. CHISHOLM: Is acidic. 

“BY MR. JOHNSTON: Well, I will object to the ex- 
hibit as incompetent and immaterial but, of course, not 

to its authenticity as to the date of its appearance.” 

1341 Whereupon the matters proceeded to other points. 

Now, I submit that under the rule of law that 

makes it admissible, it is conceded as authentic, the docu- 

ment becomes admissible as a scientific treatise under the 
well established rule, and the offer then was timely. 

MR. JOHNSTON: I concede it, your Honor, only as 
of the date appearing on this document; it evidently 
existed. That was the only intention of my concession. 
There has been nothing to indicate that this is an au- 
thoritative treatise. 
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Furthermore, it would appear from the record which 
counsel has just read that the only purpose of the offer 
was to establish that the material is acidic in solution 
and that has been stipulated, 

So I maintain my objection. 

THE COURT: I adhere to my ruling. I sustain the 
objection. 

1347 MR. BEALE: Plaintiffs rest, your Honor. 
THE COURT: Mr. Johnston? 

MR. JOHNSTON: Tf your Honor please, may I have 
the indulgence of the Court to make two motions? 

THE COURT: What kind of motions? 

MR. JOHNSTON: The first motion I should like to 
make, your Honor, is based upon this question of the 
scope of the claim that is in issue and the evidence re- 
lating to aluminum sulfate treatment of Silene and the 
so-called Silene A-1 materials. 

THE COURT: Well, what is the motion? 

MR. JOHNSTON: The motion is that for lack of 
evidence connecting the work done on Silene A-1 and 
with aluminum sulfate treatment with the count in issue 
in respect to the reaction of— 

THE COURT: Mr. Johnston, are you making a mo- 
tion for a judgment for this Defendant at the close of 
the Plaintiffs’ case? 

MR. JOHNSTON: That is the second motion I would 
like to come to, your Honor. The first one has to do 
with striking the evidence on the Silene A-1 material. 

Now, perhaps, I can go just to the second one and 

1348 that will make it a little simpler. The second mo- 

tion that I have in mind is I feel that under Rule 

41(b), I believe it is, we have a case here, your Honor, 

where the facts and the law have not shown that the 
Plaintiffs are entitled to relief. 

THE COURT: Mr. Johnston? 

MR. JOHNSTON: Yes, sir. 





500 A 


THE COURT: ff you expect to introduce evidence 
this motion is not allowable now. If you do not intend 
to offer other evidence then we are near the termination 
of the case. 

MR. JOHNSTON: Well, I was referring, your Honor, 
to the rule under Rule 41(b) which provides that after 
the close of the evidence a party may move for a dis- 
missal on the ground that the facts and the law do not 
show a case— 

THE COURT: The record does not show that the 
evidence has been closed. You haven’t finished your case. 

MR. JOHNSTON: Well, Rule 41(b), your Honor, 
states that after the Plaintiff has completed the presenta- 
tion of his evidence— 

THE COURT: But, Mr. Johnston,— 

MR. JOHNSTON: Yes, sir. 

THE COURT: —you haven’t put in your defense— 

MR. JOHNSTON: I have not offered any evidence; 

your Honor is correct. 
1349 THE COURT: Oh, yes. You have offered some 
exhibits, as I remember it. 

MR. JOHNSTON: I have some exhibits, your Honor. 

THE COURT: That is part of your case. And be- 
fore I can hear you on the merits of the case you must 
complete your evidence or rest your case. 

MR. JOHNSTON: Well, if your Honor please, I be- 
lieve I shall offer no additional evidence. 

THE COURT: Then the defendants rest? 

MR. JOHNSTON: The Defendants will rest. 


Plfs. Exhibit # 1 
Filed Jul 13 1956 Harry M. Hull, Clerk 


This invention relates to a novel type of silica pigment 
which is suitable for use as a reenforcing pigment in rub- 
ber or filler in paper compositions. It is known that 
silica may be prepared by reaction of certain salts of 
silicic acid with acids whereby, upon acidification, silica 
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is formed. However, most of such products are unsuitable 
for use as a reenforcing pigment in rubber and paper 
compositions for the reason that the dried product is 
either too highly agglomerated or is insufficiently fine for 
the purpose. 


In accordance with the present invention a novel type 
of silica pigment has been prepared. This pigment has 
advantageous properties and is found to be particularly 
useful in the reenforcement of rubber compositions. I 
have found that a desirable type of silica pigment may 
be prepared by reacting a finely divided alkaline earth 
metal silicate, having a particle size below about 1 micron, 
with an acid in amount sufficient to substantially reduce 
the pH of a water dispersion of the alkaline earth metal 
silicate below about 8.5 and preferably to substantially a 
pH 7.5 or below. Where the reaction is conducted: 
in aqueous medium, the pH of the medium may be much 
lower than 7, for example 2 or 3. The amount of acid 
or acid agent used should be sufficient to decompose at 
least 50 percent and preferably substantially all of the 
alkaline earth metal silicate. 


The exact composition of pigment which is obtained 
by such a process depends to a large degree upon the 
nature of the acidifying agent which is used. Where an 
agent such as hydrochloric acid, which has an anion which 
forms a soluble alkaline earth salt is used, the resulting 
reaction will produce finely divided silica and a soluble 
salt of the alkaline earth metal. In such a case the silica 
is in relatively pure form. On the other hand however, 
if an acidifying agent which has an anion which is cap- 
able of forming an insoluble salt with calcium or similar 
alkaline earth metal is used, a mixed pigment will be pre- 
pared which comprises a mixture of silica ‘and the in- 
soluble calcium or similar alkaline earth metal salt. 


In order to obtain a product which has desirable pig- 
mentary reenforcing characteristics when used in rubber 
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compositions, it has been found necessary to use calcium 
silicate or similar alkaline earth metal silicate having an 
average particle size below about 1 micron and to obtain 
a pigment having the best properties, it is preferred to 
treat an alkaline earth metal silicate, having an average 
ultimate particle size below about 0.1 micron as deter- 
mined by the electron microscope. 


The precipitation of calcium or other alkaline earth 
metal silicate in finely divided state such as is herein 
required may be accomplished by mixing a stream of 
aqueous calcium chloride solution with a stream of 
aqueous sodium silicate solution under conditions which 
subject the mixture to a high degree of turbulence and 
almost instantaneous mixing. The amount of reactants in 
the respective streams is proportioned so as to obtain 
calcium silicate in the desired concentration and to es- 
tablish an excess of calcium chloride over the stoichio- 
metric quantity required to react with the silicate. One 
effective!) way to produce the required turbulence is to 
introduce two streams closely together into a central area 
of a centrifugal pump. In this case, the agitation of the 
mixture is effected as the introduced streams of reactants 
are thrown radially outward by the pump rotor. 


In most cases, it is found desirable to limit the feed of 
the calcium chloride and alkaline metal silicate solutions 
to the pump to an amount below the capacity of the pump. 
For example, if the pump is capable of discharging 100 
gallons per minute with unlimited flow of liquid to the 
pump the amount of reacting solutions supplied to the 
pump is held at least 10% below and usually 35% or 
more below this amount. This appears to afford a 
greater degree of agitation of the reacting solutions and 
to ensure production of calcium silicate having the de- 
sired fineness. Further, it is desirable to adjust the 
concentration of silicate and calcium chloride in the solu- 
tions so that calcium silicate will be prepared in a con- 
centration approximately equal to about 5 to 150 grams 
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of calcium silicate per liter of solution or slurry. More- 
over, in order to ensure production of the calcium silicate 
in a highly finely divided state, an alkaline metal silicate 
having the composition Na.O(SiO.)x where X is a num- 
ber not less than 2 nor more than 4, is preferably used. 
This results in the production of a calcium silicate having 
the composition Ca0.(Si0.)x where X is a number not 
less than 2 nor more than 4. However, other calcium sili- 
cates wherein X is higher or lower than this range may 
be used if desired. 


Suitable acid substances for decomposing or at least 
partially decomposing the calcium silicate, are free acids 
which form insoluble calcium salts, for example citric acid, 
carbonic acid or carbon dioxide, orthophosphoric acid, 
metaphosphoric acid, phosphorous acid, sulfuric acid, sul- 
furous acid, oxalic acid, and tartaric acid, or the acid 
salts thereof, such as sodium bicarbonate, disodium or- 
thophosphate, sodium dihydrogen orthophosphate, and 
sodium bisulfate, or the neutral salts thereof having acid 
reaction such as aliuminum sulfate. 


The reaction of the calcium silicate with the acidic sub- 
stance may be effected simply by forming a slurry of 
the calcium silicate and adding a quantity of the acidic 
substance to the water slurry. Addition of the substance 
may be continued till the pH of the aqueous medium has 
been reduced to the desired degree (preferably below 8.5 
and usually substantially 7). The slurry may be agitated 
during the reaction and thereafter may be filtered and 
the resulting pigment dried in a suitable dryer. The 
amount of acidic substance which is used determines to 
a very large degree the composition of the ultimate pig- 
ment. For example, if an amount of acidic substance 
added is only sufficient to decompose a portion, for ex- 
ample 50% or more, of the calcium silicate and the acidic 
substance forms an insoluble calcium salt, then the pig- 
ment will comprise a mixture of silica, calcium silicate 
and the insoluble calcium salt of the acidic substance such 
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as for example calcium carbonate or calcium phosphate. 
The amount of silica and calcium salt (other than calcium 
silicate) will be stoichiometrically equal. On the other 
hand if the free acid which is added is sufficient to sub- 
stantially completely decompose the calcium silicate, then 
the product which is produced will be essentially free from 
calcium silicate and will comprise only silica together 
with a substantially stoichiometric quantity of the cal- 
cium salt of the acidic substance. In general, it may be 
said that sufficient acidic substance is used to ensure 
decomposition of at least about 50% of the calcium sili- 
cate or in any event to reduce the pH of the product to 
8.5 or below. 


As previously noted, the calcium silicate may re reacted 
with an acid or acidic substance which has an anion which 
forms a soluble calcium salt. Typical acids of this char- 
acter, are hydrochloric acid, chloric acid, hypochlorous 
acid, hydrobromic acid, chromic acid, nitric acid, nitrous 


acid, lactic and acetic acid. When acidic agents of this 
character are used the calcium silicate is either com- 
pletely or partially decomposed. If the calcium silicate 
is completely neutralized the product obtained is sub- 
stantially wholly a finely divided silica of high purity. On 
the other hand if the calcium silicate is only partially de- 
composed, for example 50% or more, the product obtained 
is a mixture of calcium silicate and silica in the propor- 
tions determined by the amount of acidic substance which 
has been added. 


In accordance with a further embodiment of the in- 
vention, the pigment which is produced may be treated 
with a coating agent in order to improve certain of its 
properties. As an example the pigment may be treated 
with coating agents such as non-drying oils, for example 
coconut oil, corn oil, lard, lard oil, sperm oil or tallow 
or other coating agents such as tall oil, sulfur, higher 
aliphatic acids such as oleic acid, stearic acid, the acid 
derived by suponification of tall oil and similar non-dry- 





305 A 


ing acids or the alkali metal or ammonium soaps of these 
acids. The coating agent may be incorporated simply 
by forming an aqueous slurry of the resulting pigment 
and adding the coating agent thereto. After the addition 
the mixture may be agitated and filtered and dried in 
the usual manner. 


The resulting products are found to be very useful as 
rubber pigments particularly for the reenforcement of 
rubber compositions including both natural rubber com- 
positions and synthetic rubber compositions such as the 
butadiene-styrene copolymers, known as ‘‘GRS’’ rubber, 
chloroprene rubber, butyl rubber, etc. Frequently the 
products produce results which are quite different from 
those obtained using calcium silicate. For example, cal- 
cium silicate which has been carbonated with carbon diox- 
ide and which therefore comprises a mixture of silica 
and calcium carbonate, produces a rubber composition 
which is somewhat softer and has a lower modulus of 
elasticity than rubber products which are produced using 
calcium silicate as the reenforcing pigment although hav- 
ing essentially similar tensile and tear strength. On the 
other hand the silica produced by reaction of hydrochloric 
acid or similar acid with calcium silicate, produces much 
stronger rubber products than are obtained from calcium 
silicate directly. 


The invention will be more fully understood by refer- 
ence to the following illustrative examples. 


Example 1 


A water slurry containing ten pounds of finely divided 
calcium silicate having an average ultimate particle size 
of about 0.05 microns, as determined by the electron 
microscope, and having the composition CaO. (Si02) 3.36, 
was thoroughly mixed with 4.44 pounds of aluminum sul- 
fate in an agitated tank. After thorough mixing, the 
slurry was filtered and dried in a tray-type dryer, at a 
temperature of 100-125°C. The resulting silicate product 
is a very fine white powder. 
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Example 2 


A slurry of finely divided calcium silicate having a par- 
ticle size of approximately 0.05 microns, was carbonated 
with carbon dioxide until the pH of the solution was ap- 
proximately 7.5. This calcium carbonate-silica product 
had the composition: 


S$i0.—66.14% by weight 
Ca0—14.92% by weight 
CO.—12.8% by weight 


The resulting pigment was dried at 105°C and the dried 
product was incorporated in a rubber composition the 
recipe being as follows: 


GRS rubber (a synthetic rubber resulting from the 
copolymerization of 75% by weight butadiene and 
25% by weight of styrene based upon the weight of 
the total composition)—100 parts by weight 


Zine oxide — 5 parts by weight 
Sulfur — 3 parts by weight 
Santo Cure — 1.4 parts by weight 
Agerite powder — 1.0 parts by weight 
Picco 100 — 15 parts by weight 
Pigment above 

described — 67.3 parts by weight 
Ethylene glycol — 4.0 parts by weight 


The entire mixture was milled in accordance with con- 
ventional practice in the milling of rubber compositions 
and the mixture was cured at 280°F. for 30 minutes. The 
resulting product was a vulcanized rubber of considerable 
flexibility being similar in certain respects to the product 
which is obtained when calcium silicate is used as the 
reenforcing pigment except for the fact that the product 
obtained according to this example was substantially 
softer than the product normally obtained using calcium 
silicate. 
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Example 3 


Solid calcium silicate having a particle size of substan- 
tially 0.05 microns was washed with an aqueous solution 
of disodium orthophosphate until the phenolphthalein end 
point was reached. Thus this slurry had a pH value of 
approximately 8.0 to 8.3. The resulting slurry was filtered 
and dried at a temperature of approximately 300°F. and a 
white absorbent powder was obtained. This product may 
be incorporated in rubber compositions such as described 
in Example 2. 
Example 4 


A quantity of an aqueous slurry of finely divided cal- 
cium silicate (prepared by reaction of aqueous Na.O. 
(SiO.)3.36 with aqueous calcium chloride solution to pro- 
duce calcium silicate in concentration of about 100 grams 
of silicate per liter of slurry and the calcium silicate hav- 
ing an average ultimate particle size of about 0.05 mic- 
rons) was reacted with aqueous hydrochloric acid con- 
taining 20% by weight of HCl in amount 10% in excess 
of that required to neutralize the calcium silicate slurry 
to methyl orange end point. The resultant silica was 
washed with water to remove the calcium chloride and 
was filtered and dried at 220°F. The resulting product 
was an unusually fine powder which was substantially 
pure silica. 


The following composition was made up and milled: 
GRS —100 parts by weight 


Zine oxide — 5 parts by weight 
Sulfur — 3 parts by weight 
Santocure — 1 part by weight 
Agerite Powder — 1 part by weight 
Circo Oil — 5 parts by weight 


Silica (prepared 

according to this 

example) — 69.4 parts by weight 
Ethylene glycol — 4.2 parts by weight 
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The resulting composition was milled into a sheet and 
cured at 280°F under 1500 pounds per square inch pres- 
sure for 60 minutes. The products thus obtained were 
semitransparent products which had tensile and tear 
strengths approximately 50-75% higher than those ob- 
tained using calcium silicate in lieu of silica. 


The compositions listed in the above examples by trade 
name have the chemical composition as follows: 


‘*Santocure’’ 
N-cyclohexy]-2-benzothiazol- 
sulfonamide 
“Circo” Oil 
A light processing (mineral hydro- 
carbon) oil 
6é Agerite bP 
Phenyl Beta-naphthylamine 
““Picco 100”’ 
para cumarone—indene resin h 
a melting point of about 
110 to 127°C 


The above described process may be used in connection 
with other alkaline earth silicates such as magnesium sili- 
cate, barium silicate or strontium silicate with the con- 
sequent production of silica and the corresponding alka- 
line earth metal salt. 


Although the present invention has been described with 
reference to the specific details of certain embodiments 
thereof, it is not intended that such details shall be re- 
garded as limitations upon the scope of the invention 
except insofar as included in the accompanying claims. 
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Mailed Dec 20 1949 John A. Marzall 
Commissioner of Patents. 


Plfs. Exhibit #1 


Paver No. 6 
Division: 64 
Applicant: Edward M. Allen 
Ser. No. 770,169 
Filed August 22, 1947 


For SILICA COMPOSITION AND 
PRODUCTION THEREOF 


The following claim which has been found allowable is 
suggested for purposes of interference: 


‘A method of preparing a finely divided, white pigment 
product which comprises reacting finely divided calcium 
silicate with an amount of acid sufficient to decompose 
said calcium silicate.’’ 


Failure to make this claim by January 30, 1950 will 
be considered a disclaimer of the subject matter involved. 


/s/ P.M. Nash 
BWB/mk Examiner 
Copies mailed: 
2—Attorney 
1—Assignee (c/o of Attny) 
1— Applicant 


Pls. Exhibit # 3 


BERTORELLI, ORLANDO LEONARD—CASE 232.002. 
PREPARATION OF CRYSTALLINE SILICIC 
ACID PIGMENTS 


This invention relates to the preparation of finely di- 
vided silicic acid pigments and, particularly, to silicic acid 
pigments which have novel properties and to novel meth- 
ods of preparing such pigments. This application is a 
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continuation-in-part of my copending application, Serial 
No. 688,685 filed August 6, 1946. 


Free silicic acids and silica are well known materials 
which can be obtained by various methods, many of which 
are also well known. Free powdered silica can be ob- 
tained by grinding naturally occurring silica. Free silica 
can also be obtained in an extremely fine state of division 
by calcining Kaolin followed by leaching of the alumina 
from the resulting silica by means of acid. Silicie acids 
are usually obtained by the decomposition of soluble sili- 
eates with acid. For example, ordinary water glass, on 
treatment with acid, will precipitate silicic acid as a gel 
which can be dried and ground. Finely divided silicic 
acid can also be obtained by dispersing a silicic acid gel 
in alcohol previous to drying. 


Silicie acid and silica obtained by the prior methods 
have various objectionable properties, particularly when 
it is desired to employ them as pigments as in paints 
or the like, or as components of rubber compositions. For 
example, washed silica powder obtained as a by-product 
from alum manufacture retards the drying of linseed oil 
paints and rubber compositions containing it will not 
vuleanize. Also, such silica is objectionable for use in 
quality paper because of its sharp and gritty nature. 
The silicic acid powder obtained by grinding dried silicic 
acid gel does not develop good physical strength in rub- 
ber compounds and is a violent retarder of vulcanization. 
The silicic acid products obtained by treating an alkali 
silicate suspended in alcohol with acid are rather coarse 
and gritty in nature and are not in a satisfactory physi- 
cal condition for incorporating into rubber, or for use 
as a pigment in many other compositions. 


It is an object of the present invention to provide a 
novel method for preparing finely divided silicic acid 
pigments whereby the pigments are obtained as crystalline 
precipitates in a finely divided or powdery form that 
gives improved effects in rubber and for other uses, and 





oll A 


that requires no grinding to prepare it for use. Another 
object of the invention is to provide a method for pre- 
paring silicic acid pigments which do not retard the 
vulcanization of rubber compositions but which impart 
beneficial properties to vulcanizable and vulcanized rub- 
ber compositions. A further object is to provide a process 
for preparing silicic acid pigments which have improved 
properties in paints and in paper coating compositions. 
A still further object is to provide a co-precipitation 
method for preparing pigment mixtures containing silicic 
acid, silica and certain metal salt pigments. Other ob- 
jects are to provide new compositions of matter and to 
advance the art. Still other objects will appear herein- 
after. 


In accordance with my invention, an aqueous solution 
of an alkali metal silicate is first added slowly to an 
aqueous solution or slurry of a metal salt which is more 
soluble in water than the silicate of the metal component 
of the salt, until the amount of silicate added is at least 
approximately sufficient to convert all of the metal salt 
to the corresponding metal silicate. The metal salt solu- 
tion is well agitated during the slow addition of the 
alkali metal silicate solution, so that a high concentra- 
tion of silicate cannot occur in the reaction medium. The 
metal salt must be a salt of a metal from series 3 to 8 of 
Group II of the Periodic Table, and the ratio of silica 
in the silicate to metal in the metal salt should be from 
about 1 to about 13 mols of the silica to one mol of the 
metal. When this ratio involves an excess of silicate 
over the amount sufficient to react with all of the metal 
salt, the excess can be added more rapidly than the pri- 
mary addition. 


The reaction of the silicate with the metal salt is car- 
ried out in the presence of enough water to form a slurry 
with the metal silicate, and I have found that the reac- 
tion occurring with slow addition of the silicate to the 
metal salt solution produces a precipitate in a very finely 
divided form which forms a slurry with the water. This 
precipitate can be but preferably is not separated. 
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Instead, to an aqueous slurry containing it, which pref- 
erably is the slurry resulting from the first reaction, there 
is next added, again in a gradual manner, a water soluble 
acid having a dissociation constant of at least 9.1 x 10°, 
until the amount of acid added is sufficient to decompose 
all the: metal silicate contained in the slurry. The acid 
addition must bring the pH of the slurry to a value below 
10, which can be as low as 2 but usually ranges from 
about 7 to about 8.5. The result of the reaction which 
then occurs is to decompose all the metal silicate in the 
slurry, whether it be precipitated metal silicate or an 
excess of soluble alkali metal silicate, or both, into crystal- 
line or precipitated silicic acid; and a distinctly crystal- 
line, non-gelatinous precipitate forms which consists of 
very finely divided, discrete particles of silicic acid or of 
a mixture of silicic acid and silica, together with like 
particles of an insoluble salt of the metal from the origi- 
‘nal metal salt in cases where the acid used forms a sub- 
stantially insoluble salt with that metal. 


The slow manner of mixing the metal salt and the alkali 
metal silicate solutions is an important requirement of 
the present invention. Silicates tend to produce non- 
crystalline, gelatinous precipitates, and this is particularly 
true of sodium silicates containing relatively high pro- 
portions of silica. Gelatinous precipitates are the usual 
result, and they occur when solutions of a metal salt and 
a silicate of the types specified are admixed rapidly, or 
when the metal salt solution is added to the silicate. I 
have found, on the other hand, that precipitates of a 
distinctly crystalline nature can be obtained if the alkali 
metal silicate is added slowly to the metal salt solution, 
with good agitation, until an amount has been added 
approximately sufficient to convert all of the metal salt 
to the corresponding metal silicate. After this slow addi- 
tion and approximately complete conversion, an excess of 
alkali metal silicate can be added more rapidly, when 
desired, without changing the nature of the precipitates. 
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Having thus obtained a crystalline precipitated metal 
silicate from the first reaction, the second reaction or 
acidification phase of the process will yield a fine powdery 
precipitate composed of discrete crystalline particles. And 
since the acidification phase is continued until all the 
metal silicates in the slurry are decomposed, a product 
consisting substantially entirely of silicic acid and silica 
is obtained in cases where the acid used forms a water 
soluble salt with the metal from the original metal salt. 


The time required for the slow addition of the alkali 
metal silicate solution to the solution or slurry of the 
metal salt varies with the nature of the particular sub- 
stances used, but it should be at least 5 minutes in every 
case and usually need not exceed 30 minutes. In general, 
the time required for the addition of the soluble metal 
silicate can be decreased by increasing the temperature 
of the reactants. When the metal salt being used is cal- 
cium sulfate, for example, the time required is about 20 
to 30 minutes. 


The products resulting from the practice of this inven- 
tion have novel properties whereby they are useful in ap- 
plications where previous silicic acid and silica pigments 
were either not useful or had little utility. For example, 
the resulting pigments do not retard the vulcanization of 
otherwise vulcanizable rubber compositions but actually 
impart beneficial properties to the rubber, such as excep- 
tionally good tensile strength and tear resistance. Rub- 
ber compositions containing my pigments vulcanize in 
much the same manner as corresponding rubber compo- 
sitions containing such inert pigments as barium sulfate 
and calcium carbonate. Further, the pigments so ob- 
tained in accordance with my invention are less sharp 
than silicic acid and silica pigments heretofore available 
and, hence, are superior for use in paints and the like. 
Furthermore, my pigments when used in paper coating 
slips produce a better finish than previously available sil- 
icie acid and silica products. 
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The alkali silicates which may be employed in accord- 
ance with my invention may be any of the water-soluble 
silicates of any of the alkali metals and particularly of 
sodium or potassium. Preferably I employ the more read- 
ily available sodium silicates. The alkali silicates with a 
low ratio of silica to alkali, such as equal mols, will usu- 
ally be less desirable than the silicates containing larger 
proportions of silica since they require much larger quan- 
tities of acid for neutralization which increases the cost. 
If a meta silicate is used, the final product will be silicic 
acid with little or no free silica. Preferably I employ 
alkali silicates which contain from about 3 to about 3.5 
mols of silica to each mol of alkali and, particularly, those 
which contain from about 3.3 to about 3.4 mols of silica 
to each mol of alkali. Usually, ordinary water glass, hav- 
ing a ratio of about 3.36 mols of silica to 1 mol of sodium 
oxide, will produce satisfactory results. When the alkali 
silicate contains silica in a ratio greater than 1 mol to 
each mol of alkali, then substantial proportions of the 
excess silica will be deposited as free silica and the rest 
of the silica will be deposited as silicic acid. Throughout 
the specification and claims, when I refer to ratios of 
alkali or other metal to silica, I include, as silica, that 
present in hydrated form as silicic acid or salt of silicic 
acid as well as that present as free silica. 


The metal salts, to which the solution of alkali silicate 
may be added in accordance with my invention, consist 
of salts of the metals of series 3 to 8, inclusive, of Group 
II of the Periodic Table, that is magnesium, calcium, 
zinc, strontium, cadmium and barium. These salts will 
be the salts of acids which form salts more soluble in 
water than the silicate of the metal. Particularly suitable 
metal salts include calcium sulfate, calcium acetate, barium 
chloride, zine acetate, magnesium acetate, cadmium ace- 
tate, strontium acetate, and the like. The ratio of the 
metal salt employed may be varied within the range of 
from 1 mol of metal to from about 1 to about 13 mols of 
silica. 


e 
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I have found that the ratio of the metal to silica has 
an effect on the properties of the pigment produced. For 
example, I have found that, if the metal salt is calcium 
sulfate, the tear resistance of a rubber composition con- 
taining the pigment will increase rapidly as the molar 
ratio of calcium to silica decreases from equal molar 
amounts to 1 of calcium to 6.8 of silica. As the propor- 
tion of calcium is further reduced beyond this proportion, 
the tear resistance imparted to a rubber composition be- 
gins to decrease. However, the final product is in the 
form of a fine powder and not gelatinous in nature when 
only 1 mol of calcium is present for 13 mols of silica 
and the resulting product is a good pigment for various 
purposes, although less desirable in rubber. Larger 
amounts of calcium or other metal salt may be employed 
but will usually be wasteful unless it is desired to pro- 
duce a pigment containing such larger amounts of the 
metal salt. For the preparation of the preferred pig- 
ments for use in rubber, I preferably employ about 1 
mol of metal to about 6.7 mols of silica. 


The acid, which may be employed for the treatment of 
the slurry, may be any water-soluble acid which has a 
dissociation constant of at least 9.1 x 10°, or, in other 
words, any acid at least as strong as hydrogen sulfide. 
Preferably the acid will be at least as strong as acetic 
acid, which has a dissociation constant of 1.7 x 10°. Suit- 
able acids include hydrogen sulfide, acetic acid, sulfuric 
acid, sulfurous acid, oxalic acid, hydrochlorie acid, phos- 
phoric acid, carbonic acid, and the like. Pigments, con- 
sisting essentially of silicic acid and silica, will usually 
produce the best results in rubber compositions. To pro- 
duce such pigments, the metal salt employed will be one 
which is readily soluble in water, and the acid, employed 
for neutralization, will be one which will form with the 
metal a salt which is readily soluble in water, so that 
the final pigment will contain little or no solid metal salt 
and any such metal salt can be readily washed from the 
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pigment with water. However, inert metal salts, such as 
calcium sulfate, barium sulfate, barium sulfite, magnesium 
hydrate, and calcium oxalate may be desirable in the pig- 
ment in order to improve the properties of the pigment 
in other respects, such as to give the pigment greater 
covering power in rubber, paint, or the like. Under such 
circumstances the acid employed for neutralizing the 
slurry will be one which will form with the metal the 
desired insoluble metal salt. Such metal salts, co-precipi- 
tated with the silica and silicic acid by the process of my 
invention, are generally precipitated in very fine particle 
size and are particularly desirable for such purposes. 


The pigments of my invention will vary somewhat in 
properties with the final pH obtained by the treatment 
with the acid. The final pH also will depend upon the 
pH at which the silicate of the metal will decompose. The 
different metal silicates will decompose at different pH’s, 
usually between 7.5 and 10. Calcium silicate appears to 
decompose at a pH of about 10. The acid must be added 
gradually to the slurry until the pH of the slurry is re- 
duced to below 10 and below that at which the silicate 
of the metal employed will decompose to deposit silicic 
acid. The pH may be reduced to that of a strong acid, 
for example a pH of 2, and still produce the product in 
the form of a fine powder. Usually, however, the acid 
will be added until the pH of the slurry is reduced to 
from about 7 to about 8.5. Where it is desired to produce 
a pigment having the most desirable properties in the 
compounding of rubber, the final pH should be in the 
range of from about 7 to about 7.5. 


My process is carried out in water as the reaction and 
suspending medium. For ease of operation, the water 
should be sufficient to form a fairly fluid slurry, usually 
7 or more parts of water to each part of solid obtained. 
The process may be carried out at any temperature above 
the freezing point of the water and up to the boiling 
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temperature of the aqueous solutions and suspensions. 
However, I prefer to employ temperatures above 50°C 
and, particularly, of from about 70°C to about 90°C as 
the products obtained at such higher temperatures ap- 
pear to have slightly better properties for use as com- 
pounding materials for rubber compositions. 


Usually the pigment will be separated from the aqueous 
solution by filtration. However, it may be separated by 
other means, such as centrifuging and the like. It will 
also be generally desirable to wash the pigment with 
water to remove acid, alkali and water-soluble salts. The 
pigment may be dried in any suitable manner at a tem- 
perature below that at which it will be pies Temper- 
atures between 100°C and 200°C may ordinarily be used 
but it will usually be preferred to dry the) pigment at 
temperatures of from about 100°C to about 130°C. 


Plfs. Exhibit # 6 


BRIEF FOR BERTORELLI ON MOTIONS 
UNDER RULES 232 TO 235 


This brief will deal with all the pending notions, first 
in reference to the general situation at hand and then 
as to particular motions among the nine to be decided. 


The interference was declared on a count; framed by 
the Examiner, which concededly covers matter disclosed 
by all parties. 





General Statement of the Case 


Copending applications of Wainer, Bertorelli and AI- 
len, filed in this order, were included in the! declaration 
of the interference. Bertorelli had disclosed ‘all common 
subject matter in a parent application Serial No. 688,685 
of August 6, 1946, which is senior to all the other ap- 
plications and forms the basis of his motion |to shift the 
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burden of proof. Allen has filed for interference pur- 
poses a recent application Serial No. 194,945, in which 
he copied parts of the Bertorelli disclosure and repeated 
his own original disclosure. 


The original count reads as follows: 


‘‘A method of preparing a finely divided, white pig- 
ment product which comprises reacting finely divided 
calcium silicate with an amount of acid sufficient to 
decompose said calcium silicate.’’ 


This count is directed generally to the common dis- 
covery that a finely divided white pigment product finding 
valuable uses in rubber compounds and other materials 
can be prepared by reacting finely divided calcium silicate 
in an aqueous slurry with a suitable acid in an amount 
sufficient to decompose the calcium silicate. 


All parties disclose such a process wherein the acid 
used not only decomposes the calcium silicate but forms 
an insoluble salt with its calcium content. The resulting 
precipitate is a complex of silica and/or silicic acid and 
a calcium salt, which can be separated from the aqueous 
medium and dried to prepare a white pigment product. 
More specifically, analyses of the Wainer application, 
the two Bertorelli applications and the two Allen appli- 
cations show that they all disclose a process of white 
pigment production embodying the following features: 


(1) The reaction of calcium silicate in a finely divided 
state (broadly speaking, since Wainer specifies a rather 
coarsely ground natural calcium silicate), 

(2) in an aqueous slurry, 

(3) with an acid that forms a water-insoluble calcium 


salt (of which each party discloses several representative 
examples), 


(4) in an amount snfficient to decompose the calcium 
silicate (not merely some ‘‘substantial” or alkaline-re- 
acting or superficial part of it), 
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(5) thus producing a fluffy or finely divided complex 
containing silica and a calcium salt, 


(6) which is readily separated and dried in preparing 
a valuable white pigment. 


It also is evident that Bertorelli’s and Allen’s applica- 
tions have distinctive disclosures in common, which are 
not found in the Wainer application. These include: 


(1) Treating not only calcium silicate but also silicates 
of other alkaline earth and similar metals, 


(2) in a very finely divided precipitated state, as a 
slurry of a fine reaction product of an alkali metal silicate 
and a metal salt solution, 


(3) not only by use of calcium-insolubilizing acids but 
also by using acids which form soluble calcium salts, so 
as to yield fine silica pigments, 


(4) thereby forming precipitates of very fine particle 
size that are merely separated from the aqueous medium 
and dried to obtain valuable pigments. 


Limiting Prior Art 

Allen No. 2,204,113 shows that a very finely divided 
precipitated calcium silicate was known per sé as a use- 
ful white pigment and had been prepared by reacting a 
calcium salt with an alkali metal silicate in an aqueous 
medium. 

Allen No. 2,314,188 shows that it was known to treat 
such a pigment with an acid that insolubilizes calcium 
ion activity at the surfaces of the calcium silicate particles, 
such as carbonic acid or a solution of a sulfuric acid 
forming salt, thus ‘‘neutralizing’’ the calcium silicate 
and necessarily reacting and decomposing it superficially. 


The Textbook cited by Wainer shows that calcium sili- 
cate is readily decomposed by dilute acids. 
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Dana’s “Manual of Mineralogy”, also cited by Wainer, 
shows that natural calcium silicate is decomposed by 
hydrochloric acid and that its solubility may be tested by 


Pifs. Exhibit # 6 
Parer No. 48 


PETITION TO THE COMMISSIONER 


Your petitioner, Edward M. Allen, respectfully requests 
that the decisions of the Examiner refusing to institute 
an interference respecting Allen Counts (B) and (D) be 
reviewed, and that the Examiner be directed to institute 
an interference between Wainer and Allen with respect 
to these counts. In support of this request, your peti- 
tioner represents: 


(1) That your petitioner is a party to the above 
identified interference. 


(2) During the motion period, your petitioner, by 
timely motion, moved to institute an interference 
with respect to Allen proposed Count (B) between all 
of the parties of this intereference. In addition, 
Allen moved by timely motion to institute a two- 
party interference between his application and that 
of Wainer with respect to Allen proposed Count (D). 
Allen proposed Count (B) is directed to reacting 
finely divided calcium silicate with an acid which 
forms a water insoluble compound and which has a 
dissociation constant of at least 9.1 x 10°, the amount 
of acid being sufficient to decompose at least the 
major portion (i.e. at least 50 per cent) of the cal- 
cium silicate. Allen proposed Count (D) is analogous 
to proposed Count (A), being broader in that it covers 
all acids which form water insoluble compounds with 
calcium, 
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(3) The party Bertorelli opposed the institution of 
an interference respecting Allen proposed Counts (B) 
and (D) upon the ground that such counts are un- 
patentable. However, the Examiner refused to sus- 
tain these objections. (See the first sentence on 
page 15 et seq., and the last paragraph on page 19 of 
the Examiner’s decision dated June 14, | '1951.) The 
Examiner, however, ruled that Bertorelli is not en- 
titled to make a claim of the scope of Allen proposed 
Count (B) since the Bertorelli disclosure does not 
contemplate partial decomposition of calcium silicate 
as distinguished from complete decomposition thereof. 
(See the Examiner’s decision dated June 14, 1951, 
page 16, line 9.) 


(4) An interference was instituted pursuant to the 
Examiner’s decision with respect to Bertorelli pro- 
posed Count (A) which is as follows: | 


‘‘A. A method of preparing a finely divided 
white pigment product which comprises reacting 

a finely divided calcium silicate in jan aqueous 
slurry with an acid that forms a substantially 
water-insoluble salt with calcium ini an amount 
sufficient to decompose substantially jall the cal- 
cium silicate, thereby forming a finely divided 
precipitate containing silica and a calcium salt of 
said acid, and separating and drying said pre- 
cipitate.’’ 
Note that this claim is restricted to; use of an 
amount of acid sufficient to ‘‘decompose substantially 
all the calcium silicate’? whereas Allen proposed 
Counts (B) and (D) include both complete and par- 
tial decomposition of calcium silicate. | 


(4) Although the Examiner overruled Bertorelli’s 
contention that Allen proposed Counts (B) and (D) 
are unpatentable, he refused to institute the inter- 
ference with respect to Allen proposed Count (B) 
because Bertorelli could not make this ‘count, and, 
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with respect to both Allen proposed Counts (B) and 
(D), on the ground that the priority issues can be 
determined with respect to the narrower count pro- 
posed by Bertorelli. As the matter now stands, 
Allen proposed Counts (B) and (D) are patentable 
over the art and cover both a partial decomposition 
of the calcium silicate with consequent production of 
a@ mixed pigment comprising calcium silicate, silica, 
and another insoluble calcium salt, as well as com- 
plete decomposition of calcium silicate to produce a 
mixture of the calcium salt and silica. Such counts 
are patentable both to Allen and to Wainer but are 
not, patentable to Bertorelli who has been restricted 
to complete decomposition. The interference, how- 
ever, has been restricted to complete decomposition of 
calcium silicate and the Examiner has refused to 
institute an interference with respect to the broader 
counts. 


(5) On July 3, 1951, Allen filed a Petition for Re- 
consideration of the Examimer’s decision of June 14, 
1951, pointing out that both Allen proposed Counts 
(B) and (D) were broader than Bertorelli proposed 
Count (A) and that an interference should be insti- 
tated with respect to these counts between Allen and 
Wainer in view of the general rule that priority 
should be determined upon the broadest patentable 
count. 


(6) The Examiner, in his decision of September 
14, 1951, dismissed the Petition for Reconsideration 
as to Allen proposed Count (B) upon the ground that 
Allen requested an interference with Wainer and 
Bertorelli and not with Wainer alone. Since the 
Examiner had ruled that Bertorelli could not make 
the Allen proposed Count (B), a three-party inter- 
ference was impossible. The Examiner did not con- 
sider the request for interference with Wainer and 
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Bertorelli amounted to a request for interference 
with one of these, provided the other was barred. 


(7) In his decision of September 14, 1951, the Ex- 
aminer again refused to institute the interference as 
to Allen proposed Count (D), regarding determina- 
tion of priority as ‘‘unnecessary’’ even though this 
patentable count is broader than the Bertorelli pro- 
posed Count (A), now made the subject of inter- 
ference. 

Argument 


It is respectfully submitted that the Examiner’s re- 
fusal to institute an interference between Wainer and 
Allen with respect to Allen proposed Counts (B) and (D) 
is in error. The sole ground for denying Allen’s motion 
with respect to Allen proposed Count (B) is upon the 
basis that ‘‘all common subject matter can be determined 
in the broad count proposed by the party Bertorelli.” 
(See page 20, lines 3 et seq., of the Examiner’s decision 
of June 14, 1951.) This is not correct sence the issue in- 
volving partial decomposition of the calcium silicate will 
not be determined. 


The effect of the Examiner’s decisions has been to deny 
Allen and Wainer an opportunity to contest priority with 
respect to generic patentable claims to which Bertorelli 
is not entitled. Moreover, the Examiner has announced 
the proposition that these broader patentable counts would 
not be patentable over the issue of the more specific in- 
terference directed to complete decomposition, notwith- 
standing the fact that determination of priority with re- 
spect to the specific Bertorellt proposed Count A will not 
determine all outstanding issues of priority mvolved with 
respect to Allen proposed Counts (B) and (D). 


Assume, for example, that Allen or Wainer proves that 
he decomposed 50 or 60 per cent (a major amount) of 
calcium silicate with an acid which forms an insoluble 
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calcium salt prior to any date to which Bertorelli is en- 
titled. The partial decomposition so proved might not 
constitute a reduction to practice of the specific Bertorelli 
proposed A Count and, in the absence of further proof, 
Bertorelli would be entitled to an award of priority in 
the interference now instituted. Nevertheless, it would 
constitute a reduction to practice of the Allen proposed 
Counts (B) or (D), and the party proving such a process 
would be entitled to an award of priority with respect 
thereto. In such a case, Bertorelli proposed Count A 
undoubtedly would be unpatentable over Allen proposed 
Count (B). 


Since both Allen proposed Counts (B) and (D) appear 
to be patentable over the art, it follows that Allen and 
Wainer should not be denied the right to contest priority 
with respect to this broader claim simply because Ber- 
orelli must be restricted to a more specific claim. ‘‘In gen- 
eral the broadest patentable claim which is allowable in 
each case should be used as the interference count.’’ (See 
Manual of Patent Examining Procedure 1101.01(k).) 


As stated in Ex parte Prichard, 1928 C.D. 11: 


“‘It is fundamental in interference practice that 
the issue should be drawn to the broadest patentable 
subject matter common to all of the parties.’’ 


Allen proposed Counts (B) and (D) represent patent- 
able counts which are broader in scope than the Bertorelli 
Count A. They include reaction of calcium silicate with 
acid to include partial decomposition, for example, 50 
per cent or more, of calcium silicate, as well as complete 
decomposition. Such partial decomposition will produce 
a mixed product comprising silica, the calcium salt of the 
acid used, and calcium silicate. The process is novel 
and the product is useful as a rubber reinforcing pig- 
ment. This fact has been made clear by both Wainer 
and Allen. They should not be denied the opportunity 
to contest priority with respect to this broader patentable 
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subject matter solely because the Bertorelli disclosure is 
inadequate. 


The dismissal of Allen’s request to institute an inter- 
ference with respect to Allen proposed Count (B) quite 
obviously is in error. Of course, it is true that Allen, in 
his motion to institute a new interference, asked for an 
interference involving both Bertorelli and Wainer. This 
was made in the belief that both were entitled to partici- 
pate. The mere fact that Bertorelli has been held not en- 
titled to make Allen proposed Count (B) should not in 
and of itself disentitle Allen to his right of an interfer- 
ence with Wainer. It seems hypercritical to refuse to 
grant an interference with respect to this count upon the 
ground that Allen requested a three-party and not a two- 
party interference when the third party is ruled by the 
Patent Office not to be entitled to the interference. It is 
recognized that interference practice in the Patent Office 
is technical but it is not believed that it has become as 
technical as this ruling of the Examiner would make it 
appear. Surely the Patent Office does not consider that 
filing two identical motions, one asking for a three-party 
and the other for a two-party interference, was necessary. 


When the Allen motion to add Counts (A), (B), and 
(C) is taken into consideration with the fact that the 
original count of this interference has been dissolved 
pursuant to timely motions of both Allen and Wainer, 
it follows that the institution of a new interference was 
required. Allen’s motion to add Counts (A), (B) and 
(C) therefore, in effect, is a motion to institute a new 
interference. In making such motion, Allen stated: 


‘‘The above counts are necessary to determine 
priority with respect to subject matter which cannot 
be determined by the interference as presently in- 
stituted.” 

This evidenced a full intent upon Allen’s part to rather 
request an interference with any other party who could 
make Allen proposed Count (B). It seems entirely in- 
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equitable to dismiss Allen’s request for interference solely 
because Bertorelli is unable to make the count. 


In view of the above, it is respectfully requested that 
the Commissioner direct the Examiner to institute an 
interference between Allen and Wainer with respect to 
Allen proposed Counts (B) and (D). 


/s/ Oscar L. Spencer 
Attorney for Allen 
Date: September 25, 1951 


Proof of Service 


A complete and accurate copy of the foregoing PETI- 
TION TO THE COMMISSIONER is being mailed by 
registered mail, return receipt requested, this date, to 
Kenneth W. Brown, Esq., 77 Franklin Street, Boston 10, 
Massachusetts, attorney of record for Wainer; and to 
Pollard & Johnston, 11 West 42nd Street, New York 18, 
New York, attorneys of record for Bertorelli. 


/s/ Oscar L. Spencer 
Attorney for Allen 
RSC/akk 
EJL 
Plfs. Exhibit # 6 


Paper No. 50 


March 17, 1952 


ON PETITION 


* @ e Ld 
This is a petition by party Allen requesting that the 
decision of the examiner refusing to institute an inter- 
ference based upon Allen’s proposed counts (B) and (D) 
be reviewed. 


Party Bertorelli opposes the petition on the ground, 
among others, that it misrepresents the substance of the 
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examiner’s decision in suggesting that the examiner had 
held the proposed counts patentable. Further, that party 
urges denial of the petition on the ground that it is de 
void of any showing of abuse of discretion or palpable 
error on the part of the examiner to justify the exercise 
of the supervisory authority of the Commissioner. 


A review of the examiner’s decision of June 14, 1951, 
shows some confusion in the holdings made with respect 
to the patentability of various counts proposed. In the 
consideration of Wainer’s proposed count (A), it was 
held (p. 21) that that count was unpatentable over Dana 
on the ground that the use of a quantity of acid which 
will only partially decompose the silicate does not involve 
invention; and in the consideration of Allen’s proposed 
counts [IX and X, it was held (p. 19) that the limitation 
to an amount of acid sufficient to decompose ‘‘at least a 
major portion’? was indefinite. However, in ruling upon 
Allen’s proposed count (B), which contained language 
identical with that of proposed count IX, no such ruling 
was made; and in considering Allen’s proposed count 
(D) in which the limitation on the amount of acid appears 
to be even more broadly stated, the decision is silent as 
to indefiniteness and patentability over Dana. In addi- 
tion, other statements in the decision appear to indicate 
that in the examiner’s opinion the only patentable subject 
matter is that limited to the use of an amount of acid 
to decompose ‘‘substantially all’’ of the silicate. 


Inasmuch as petitioner contends that proposed counts 
(B) and (D) are generic to, and read upon, a process 
in which partial or complete decomposition occurs, and 
inasmuch as it is doubtful whether the examiner so in- 
terprets the language of these counts, it is apparent that 
there can be no decision upon the petition until the ex- 
aminer’s position on these questions has been clearly ex- 
pressed. Accordingly, the interference is remanded to 
the examiner for clarification of his position, particu- 
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larly as to the patentability of Allen’s proposed counts 
(B) and (D). 


Under the circumstances of this case, action upon the 
petition will be deferred pending clarification of the ex- 
aminer’s decision. 

/s/ Thomas F. Murphy 
Assistant Commissioner 


Oscar L. Spencer (for Allen) 
632 Duquesne Way 
Pittsburgh 22, Pennsylvania 


Pollard and Johnston (for Bertorelli) 
11 West 42nd Street 
New York 18, New York 


Kenneth W. Brown (for Wainer) 
77 Franklin Street 
Boston 10, Massachusetts 


Plfs. Exhibit # 6 


Mailed Apr 18 1952 
Patent Examining Division 64 


Parser No. 52 


The Examiner’s decision of June 14, 1951, has been 
remanded by the Commissioner to the Examiner for clari- 
fication of his position as to his denial of motions by 
Allen to set up new interferences on proposed counts 
(B) and (D), set out below: 


Count B. A method which comprises reacting finely 
divided calcium silicate with an acid which forms a 
water insoluble compound with calcium and which 
has a dissociation constant of at least 0.1 X 10°, in 
amount sufficient to decompose at least the major por- 
tion of the calcium silicate. 


Count D. A method which comprises reacting finely 
divided calcium silicate with an acid which forms a 


4 
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water insoluble compound with calcium, in amount 
sufficient to decompose at least a substantial portion 
of the calcium silicate. 


In clarifying the inconsistencies in the Examiner’s posi- 
tion as to the denial of Allens motion to set-up new inter- 
ferences on the proposed counts B and D, the following 
remarks are given. 


After a careful review of the Examiner’s decision counts 
(B) and (D) proposed for interference with all of the 
parties must be considered as unpatentable for the fol- 
lowing reasons: 


Count (B). 
It was the Examiner’s intention that the 
ground of indefiniteness held applicable to 
Counts IX and X on page 19 of the Ex- 
aminer’s decision should also apply to the 
similar expression ‘‘at least the major por- 
tion’’ as it appears in Count B. 

Count (D). 
It was the Examiner’s intention that the 
ground of indefiniteness held applicable to 
Counts IX and X on page 19 of the Ex- 
aminer’s decision should also apply to the 
similar expression ‘‘at least a substantial 
portion’’ as it appears in Count D. 


It is apparent from the Examiner’s decision that the 
only patentable subject matter is that limited to the use 
of an amount of acid to decompose ‘‘substantially all’’ 
of the silicate. Supporting arguments as to this position 
is found on page 8 of the Examiner’s decision of June 
14, 1951. 


It is the Examiner’s position that petitioners proposed 
Counts (B) and (D) are generic to a process in which 
complete decomposition occurs, however, since said counts 
are indefinitely defined as to the degree of HPSpmapaesTtOn 
they are unpatentable. 
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The motion by Allen to set forth additional inter- 
ferences on proposed counts B and D is additionally 
denied on the ground that the proposed counts B and D 
are rejected as being indefinite in meaning in the use of 
the expressions ‘‘at least the major proportion’’ and ‘‘at 
least the substantial proportion’’ for covering the amount 
of acid|used in decomposing the calcium silicate. 


/s/ G@. A. Goresk 
Examiner 
JEH/mjp 


Plfs. Exhibit # 6 
Parer No. 55 


ON PETITION 
May 1, 1952 


In a decision dated March 17, 1952, action upon Allen’s 
petition requesting review of the decision of the examiner 
refusing to institute an interference based upon Allen’s 
proposed counts (B) and (D) was deferred to permit the 
examiner to clarify his position, particularly as to the 
patentability of the proposed counts, and the interference 
was remanded to the examiner for that purpose. In a 
decision dated April 18, 1952, the examiner held that the 
proposed counts are unpatentable on the ground of in- 
definiteness. 


Since an interference is instituted only when two or 
more parties have claims to substantially the same pat- 
entable invention which are allowable in the application 
of each party, it is believed to be self-evident that pro- 
posed counts which are held to be unpatentable by the 
examiner cannot form the basis for an interference. 
Hence, the examiner’s action refusing to institute an 
interference based upon Allen’s proposed counts (B) and 
(D) was proper. Moreover, since patentability is a ques- 
tion of merits, petitioner appears to be seeking to obtain 
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by petition a review of the examiner’s action on a ques- 
tion of merits from which no direct appeal lies. When, 
as here, there is merely a difference of opinion between 
the examiner and petitioner as to patentability of the 
proposed counts, intervention by the supervisory author- 
ity of the Commissioner will not be granted. It should 
be noted that such authority is exercised only in excep- 
tional cases and only where the examiner’s decision is 
manifestly erroneous or based upon a palpable misunder- 
standing of law or procedure. It is crystal clear that in 
the present case no such questions exist. 


Accordingly, the petition is denied. 


/s/ Thomas F. Murphy 
Assistant Commissioner 


Oscar L. Spencer (for Allen) 
632 Duquesne Way 
Pittsburgh 22, Pennsylvania 


Pollard and Johnston (for Bertorelli) 
West 42nd Street 
New York 18, New York 


Kenneth W. Brown (for Wainer) 
77 Franklin Street 
Boston 10, Massachusetts 


Plfs. Exhibit # 6A 
Paper No. 37 
The Motions 


MOTION TO DISSOLVE BY THE PARTIES 
WAINER AND ALLEN 


The parties Wainer and Allen have both moved to dis- 
solve the interference on the grounds that the present 
count is unpatentable to all the parties over the prior art 
cited. All of the parties have expressed agreement that 
the present count is unpatentable over the citations from 
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Dana’s Manual. The party Wainer advanced this refer- 
ence as a grounds for dissolution, and the parties Allen 
and Bertorelli have indicated their agreement in their re- 
spective summaries with regard to the various motions. 
The Examiner is likewise of the opinion that Dana’s man- 
ual is anticipatory of the present count. The party Wainer’s 
motion to dissolve is therefore granted, and the interfer- 
ence is dissolved pro forma with respect to the present 
count. In view of the above decision no necessity is seen 
for considering the other grounds dissolutions which have 
been urged. 


MOTION BY PARTY BERTORELLI TO ADD COUNTS 


The party Bertorelli has moved to add proposed counts 
A and B. Admission of these counts is opposed by the 
party Allen on the ground that Bertorelli is not entitled 
to make counts to any acid which will react with calcium 
silicate to form an insoluble calcium salt. It is urged that 
Bertorelli is limited to the use of acids which have a dis- 
sociation constant of at least 9.1 x 10°. This argument 
is not seen to be persuasive. The essential novelty lies 
in the decomposition of calcium silicate by the use of an 
acid effective to accomplish this result. Bertorelli has dis- 
closed eight acids which are suitable. This is a reason- 
ably large and representative disclosure and is considered 
to afford sufficient basis for the generic recitation of the 
acid in the proposed count. It is to be noted that Bertor- 
elli’s disclosure is more extensive than that of the party 
Wainer, who disclosed three strong mineral acids, and 
the party Allen has not questioned Wainer’s right to use 
language of a similar breadth. 


The proposed counts have been opposed by the party 
Wainer on the ground that the party Bertorelli is not en- 
titled to make the limitation that the acid be used “in 
amount sufficient to decompose substantially of the cal- 
cium silicate”. Wainer argues that the disclosure in the 
Bertorelli application limits Bertorelli to complete decom- 
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position. In support of his position Wainer cites decisions 
in which the limitation “substantial” was held to be distinct 
from and exclusive of the limitation “complete”. The limi- 
tation to decomposition of “substantially all” of the cal- 
cium silicate is not considered to be subject to the same 
objections as is the limitation to “substantial”. It would 
be difficult to determine the point at which complete de- 
composition would occur as compared with a substantially 
complete decomposition. Because of this difficulty, and 
because of the fact that all reactions do not go to comple- 
tion, it is not believed that the complete decomposition dis- 
closed by Bertorelli must be restricted to a process in 
which the entire amount of calcium silicate present is de- 
composed, but that this language must be interpreted to 
mean that for all practical purposes the calcium silicate 
has been decomposed. This is the concept which is connoted 
by the term “substantially all”. Further, as is pointed 
out by the party Allen in his brief, page 35 and 36, the 
pH ranges recited in the Bertorelli application are sub- 
stantially identical with those disclosed in the Allen ap- 
plication, and since Allen obtains decomposition of less 
than all of the calcium silicate, the party Bertorelli would 
likewise obtain less than complete decomposition. Finally, 
the use of the term “substantially all” is not considered to 
introduce any new limitation with respect to the application 
of the party Bertorelli. The word “complete” as used 
in Bertorelli’s disclosure and claims is sufficiently flexible 
to cover minor, non-inventive departures from the strict 
dictionary meaning of the word. 


The counts proposed are considered patentable over the 
references of record since only the texts by Dana and by 
Kolthoff disclose the decomposition of calcium silicate by 
an acid, and these disclose only those acids which form 
water soluble salts with calcium. 


Count B is directed to a species of acid clearly contem- 
plated and embraced in the generic terminology of Count 
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A. The motion to add Count B is denied as unnecessary 
since priority as to all common subject matter can be de- 
termined in the broad count, Count A. Furthermore, entry 
of Count B is denied on the ground that it is not patent- 
ably distinct from count A. 


The party Bertorelli’s motion to add counts is granted 
as to count A, and denied as to Count B. 


MOTION BY THE PARTY BERTORELLI FOR 
TWO-PARTY INTERFERENCE ON COUNTS 
C THROUGH H. 


The party Bertorelli has moved for the declaration of 
a two party interference with the party Allen on proposed 
counts C through H inclusive. All of these proposed counts 
include the feature of forming the calcium silicate reactant 
by the reaction of an alkali metal silicate and a calcium 
salt, in addition to the step of acid treating the finely di- 
vided calcium silicate. 


The proposed counts are opposed by the party Allen on 
the grounds: (a) that Bertorelli is not entitled to make 
counts directed towards any acids other than those having 
a dissociation constant of at least 9.1 x 10°; and (b) that 
Bertorelli discloses only slow addition of the alkali silicate 
to the calcium salt solution. 
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Plfs. Exhibit # 5 
MAILED OCT 13 1953 U.S. PATENT OFFICE 


Final Hearing Paper No. 93 
July 7, 1953 JI/emn 


IN THE UNITED STATES PATENT OFFICE 


BEFORE THE BOARD OF PATENT 
INTERFERENCES 


Patent Interference No. 84,329 
Allen v. Bertorelli 
Pigment and Method of Making Same 


Application of Edward M. Allen filed August 22, 1947, 
No. 770,169 


Application of Orlando Leonard Bertorelli filed August 
9, 1947, No. 767,857 accorded benefit of the filing 
date, August 6, 1946, of application S.N. 688,685 


* * * & 


The involved invention relates to a method of preparing 
a finely divided white pigment by reacting an acqueous 
slurry of calcium silicate with an acid to the extent that 
“substantially all” the silicate is decomposed. 


The issue is composed of a single count which reads: 


Count 2. A method of preparing a finely divided, 
white pigment product which comprises reacting a 
finely divided calcium silicate in an aqeous slurry 
with an acid that forms a substantially water-insol- 
uble salt with calcium in an amount sufficient to de- 
compose substantially all the calcium silicate, thereby 
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forming a finely divided precipitate containing silica 
and a calcium salt of said acid, and separating and 
drying said precipitate. 

Both parties filed their applications within a few days of 
each other in 1947. Bertorelli was the first to file and has 
been accorded the benefit of a prior application filed on 
August 6, 1946. Since Bertorelli took no testimony he is 
restricted to the last mentioned date for reduction to prac- 
tice. Allen, as junior party, has the burden of proving 
by a preponderance of the evidence that he made the in- 
vention prior to said date. 


Both parties filed briefs and argued orally at final hear- 
ing. 

The evidence submitted by Allen is alleged to establish 
prior reduction to practice based on a number of experi- 
ments carried out on his behalf by others beginning as 
early as 1940. All the witnesses were (at the time of events 
testified to) employed by the Pittsburgh Plate Glass Com- 


pany (the real party in interest) or its wholly owned sub- 
sidiary, the Columbia-Southern Chemical Corporation. 
The latter corporation is the successor of the Columbia 
Chemical Division of the parent company. 


As shown by the record Columbia made finely divided 
calcium silicate on a commercial scale and marketed it un- 
der the trade-name Silene. Various uses were suggested 
for the product, the most important being as a rubber 
pigment. The high alkalinity of Silene proved deleter- 
ious under certain conditions and this led Allen and his 
co-workers to reduce its alkalinity. Initially, as early as 
January 1940, Allen had the idea of gassing a Silene slurry 
with CO, to lower the alkalinity and produce a mixture of 
calcium carbonate and silicic acid. Later, other acids were 
used. 


Dorinson, a research chemist, testified that near the end 
of January, 1940, he obtained about 8 gallons of Silene 
slurry from the Columbia plant and half of the slurry was 
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washed to remove chloride ion. A portion of the washed 
product, code-named Yd-2-85, was used as a control and 
the remainder, coded Yd-2-86, was subjected to carbon di- 
oxide and filtered. The resultant cake was broken up and 
dried and a sample rubbed through a 40 mesh screen was 
found to have a pH of 8.6, in contrast to pH 10 for the 
control which had been similarly treated except for the 
CO, gassing. 


A few days later Dorinson used the remaining initial 
portion of Silene to carry out a similar experiment, with 
substantially the same results. The control was designated 
Yd-2-87 and the gassed product Yd-2-88. 


Dorinson’s work is attacked on a variety of grounds. 
First, it is said that he did not know the composition of 
the slurry treated or the amount of calcium content (if 
any) and he did not analyze any of the materials he pre- 
pared. While Dorinson himself did not analyze the Silene 
slurry yet it was analyzed by others and he had no doubt 
it contained calcium silicate since that was the nature of 
the product according to general knowledge in the plant. 
Dorinson knew the solid silicate was in finely divided form 
based on gross tactual inspection. All the powdered ma- 
terials Yd-2-85 through 88 were described by him as white 
and of very small ultimate particle size. 


F. W. Gage, a chemist skilled in rubber compounding 
research, testified that he was the inventor of Silene and 
was quite familiar with its properties and the plant oper- 
ations involved in producing it; and that Dorinson’s ex- 
periments were performed under his direction. Gage 
recorded summary accounts of Dorinson’s work in his 
own notebook (Exh. 42) and testified that he witnessed 
part of the experiments and that it was his job to be 
acquainted with the work. 


Gage testified that the slurry used by Dorinson was 
obtained from the same plant referred to in a report 
which he (Gage) wrote, describing the preparation of 
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Silene as it was known as of February 29, 1940, the date 
of the report. Examination of the report (Exh. 41) 
leaves no room for doubt about the nature of Silene as 
it was made at that time. Bearing in mind also the 
confirmation found in the analytical reports relating to 
Yd-2-85 and Yd-2-87 (see Exhibits 25 and 27; stipulation, 
Ree. pp. 1945) we are satisfied that Dorinson had the 
correct knowledge in respect to the chemical nature of 
the Silene slurry which he used. 


The contention that Dorinson made no tests of the gas 
used is not well taken. The possibility that Dorinson 
might be mistaken is exceedingly remote in regard to a 
gas as common as CO. At any event, the stipulated 
analytical reports (Exhs. 26 and 28) prove conclusively 
that the right gas was used.- 


The senior party contends that the proofs do not estab- 
lish the use of an amount of acid sufficient to decompose 
“substantially all” the calcium silicate, as the count re- 


quires. However, it can be readily calculated from the 
analyses of Yd-2-86 and Yd-2-88 (Exhs. 26 and 28) that 
the molecular ratio of CO. to CaO is about 1 to 1, from 
which fact it would be readily apparent to any chemist 
that the decomposition was substantially complete. It is 
also considered quite obvious that CaCO; was formed to- 
gether with silica. 


The party Allen points out that the pH of the gassed 
Silene shows that substantially all the silicate was decom- 
posed on the basis of Bertorelli’s application disclosure. 
This is not satisfactory proof since a party cannot rely 
upon an opponent’s later disclosure to establish for him- 
self an earlier actual reduction to practice. Furthermore, 
it is well settled that there is no reduction to practice 
where an inventor did not know what he was doing until 
a later date. However, the analyses of Yd-2-85 through 
88 were carried out under Gage’s direction and Gage re- 
eorded the data in his notebook, Exh. 42. The sig- 
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nificance of the analytical data is believed so obvious as 
to refute any contention that Allen or those working 
in his behalf did not recognize what was accomplished, 
at least by April of 1940. 


We conclude, therefore, that Dorinson used the correct 
starting material and reacted it with CO. to decompose 
substantially all the calcium silicate and obtained a 
product as required by the count. This conclusion does 
not dispose of the priority issue, however, for there still 
remains other matters to be considered, of which the 
most serious is utility. 


Allen contends utility of the process was established 
since the objective of reduction in alkalinity was achieved. 
This contention lacks merit because merely reducing alka- 
linity does not mean ipso facto that the product of the 
process is useful. 


Allen contends the products possessed obvious utility 
because silica and calcium carbonate have been shown 
individually to be known rubber pigments and the mix- 
ture of the two would be expected to have the same 
utility. While this expectancy might be a reasonable one 
yet it does not necessarily follow that the mixture would 
be satisfactory and a confirmatory test would be neces- 
sary to avoid speculation. Besides, even if the reasoning 
were good, it would not necessarily mean that the par- 
ticular products which Dorinson made would be satisfac- 
tory as a rubber pigment. 


Allen contends his products were shown to be useful 
in a cosmetic powder, by virtue of the filing of an appli- 
cation in 1944 by Waldo, who was engaged in selling and 
finding new uses for Silene. The filing of an application 
does not prove that a product was actually prepared and 
tested and, moreover, it does not prove that the partic- 
ular product made by Dorinson was tested and found 
satisfactory. 
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Allen further relies on the submission of samples of 
Yd-2-86 and Yd-2-88 to a potential customer as clear 
evidence of reduction to practice, citing the recent case 
of Morway et al. v. Bondi, 673 O. G. 859, 97 USPQ 318, 
202 F (2d) 763, —— C€.C.P.A. ——. Waldo testified 
that on May 1, 1941 he personally left the samples with 
the Brooklyn Color Works for testing. There is no evi- 
dence of successful testing and according to Waldo’s re- 
port (Exh. 37-C) he was informed that Yd-2-86 (the only 
sample tested) was much too small to carry the tests 
beyond the preliminary stages. The facts in the Morway 
case are quite different for there the appellant’s new 
grease was submitted to the Ordnance Department of the 
Army for qualification tests with the result that it was 
approved by the Department as a general purpose grease 
meeting certain Army specifications. The absence of 
proof of successful testing and acceptance by the Brook- 
lyn Color Works easily distinguishes the Morway case 
and it is not in point for the proposition here urged. 


Finally, it is contended by Allen that utility in respect 
to the products Yd-2-86 and Yd-2-88 was demonstrated 
by successful testing in rubber compositions. Gage di- 
rected the making of the tests and recorded the data in 
his notebook Exhibit 42, see pages 52, 56, and 72 and 
the stipulation on pp. 291 and 292 in the record. Neither 
Gage nor any other witness testified that the rubber tests 
were successful, nor did any witness interpret or explain 
the data. There is no evidence enabling us to conclude 
that the test data itself demonstrates success. If any- 
thing,, comparison with the standard and the controls 
would appear to demonstrate inferiority at least in cer- 
tain respects. 


Accordingly, the conclusion is reached that the products 
made by Dorinson have not been proved to be of known 
utility or to be satisfactory for the intended purpose and 
reduction to practice has not been established for this 
reason. 
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Further work with carbon dioxide to reduce the alka- 
linity of Silene was carried out by J. L. Reynolds. In 
1945 Reynolds prepared his own silicate slurry and after 
gassing the resultant product was treated with a tall oil 
derivative. It was dried and milled and given the code 
designation SC-4-645. The product, which was somewhat 
discolored by the tall oil, was then submitted to the 
appropriate laboratories for analysis and testing in a 
rubber composition. Although Reynolds prepared a num- 
ber of such products SC-4-465 is representative and is 
the only one that need be discussed. 


Lehr F. Kissling, a chemical engineer, also did some 
experimental work with Silene. In December of 1942 
and at various times in 1943 Kissling treated substantial 
quantities (of the order of hundreds of pounds) of Silene 
slurry with an aluminum sulfate solution sufficient to 
reduct the pH to approximately 7 and even lower. In 
February of 1946 Kissling treated a Silene slurry with 
phosphoric acid with substantial reduction of pH. Kiss- 
ling described each of the products of the foregoing 
experiments as a very fine white powder (Record, pp. 
91 and 96), which is in reference to their condition after 
having been dried and milled. Kissling was well ac- 
quainted with Silene, having had quite a bit of experi- 
ence in the Silene plant. He did not personally analyze 
the particular slurries used but an analysis is not con- 
sidered necessary, inasmuch as it was a commercial 
product whose chemical and physical nature was well 
known to Kissling and others about the plant. 


The alleged reductions to practice by Reynolds and 
Kissling have been attacked and defended in much the 
same manner as above recounted in connection with 
Dorinson’s work. Reynold’s product SC-4465 was rub- 
ber tested but, as before, no witness testified that the 
tests were successful and the test data, standing alone, 
is inadequate to enable us to determine that the product 
tested was practicable for the intended purpose. 
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Kissling’s products apparently were not tested in the 


' . rubber testing latboratory. However, a number of sam- 


; ples in substantial amounts were distributed to the trade 


a 


for testing but the record does not establish that the 


' products were successful. The Morway et al. case is not 


applicable for the same reasons stated above in respect 
to the samples submitted to the Brooklyn Color Works. 


We conclude that the evidence in respect to the experi- 
mental work of Reynolds and Kissling also fails to estab- 


lish reduction to practice. 


Bertorelli urges that the delay on Allen’s part in filing 
his application is persuasive evidence that the experi- 
ments relied upon were abandoned. While long delay 
in filing may in certain cases be a potent circumstance 
tending to show abandonment we do not think this doc- 
trine is applicable here, particularly in view of the record 
of persistent activity by the party Allen in seeking to 
produce and market a “neutralized” Silene. 


Priority of invention of the subject matter in issue is 
hereby awarded to Orlando Leonard Bertorelli, the senior 


party. 
BOARD OF PATENT INTERFERENCES 


/s/ P.I. Heyman 
P. I. Heyman 
Examiner of Interferences 


/s/_ J. Isaacs 
J. Isaaes 
Examiner of Interferences 


/s/ Warren H. Willner 
Warren H. Willner 
Examiner of Interferences 
October 13, 1953 


043 A 
Plfs. Exhibit # 5 


JI :mea Paper No. 96 
Mailed Jan 8 1954 U.S. Patent Office 


IN THE UNITED STATES PATENT OFFICE 


BEFORE THE BOARD OF 
PATENT INTERFERENCES 


Patent Interference No. 84,329 


Allen v. Bertorelli 


Reconsideration 


The party Allen petitions for reconsideration of our 
decision dated October 13, 1953, with regard to the ques- 
tion of utility. 


Allen states the petition is made because of his con- 
viction that important and controlling facts were over- 
looked. We find, however, that the petition consists of 
(1) a reargument of points which were presented and 
considered and (2) a presentation of new points and new 
evidence. 

The new evidence, consisting of three patents, should 
have been introduced at the time and in the manner pre- 
scribed in Rule 282. It comes too late now and cannot 
be considered. 


Allen stresses that the tests for utility were adequate 
because they show on their face the accuracy of the 
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allegation of utility in the Allen specification and that 
since the Patent Office was willing to grant a patent on 
the basis of this allegation utility is proved. This is a 
new approach not previously presented and is manifestly 
without merit since the specification cannot be used to 
prove the sufficiency of tests by any reasoning that we 
can imagine or any authority known to us. 


It is urged that the prior art shows the utility of 
calcium carbonate and silica as rubber pigments and 
that utility in the mixture would be expected and is 
shown by the tests. This matter was disposed of on 
page 6 in the decision and we see no reason for altering 
the conclusions therein stated. 


It is stated that we ruled that Allen knew, as early 
as April 1940, that his product Yd-2-86 and Yd-2-88 
“consisted” of a mixture of calcium carbonate and silica. 
We find no such ruling in the decision and the argument 
based on this matter is untenable. 


: It is urged that no tests were required because utility 
' was obvious. This view is inconsistent with the fact that 
. tests were made and are relied upon and the argument 
| is without merit, as we see it. 


It is urged that the action of the Patent Office in re- 
jecting a Waldo application (not here involved) for a 
cosmetic powder means that the Patent Office must con- 
eede that the product had known utility and that further 
proof of utility was unnecessary. This matter was dis- 
posed of in our decision and so clearly lacks merit as 
to require no further elaboration on our part. 
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Much of the argument in respect to the tests are state- 
ments of counsel which, if correct, should have been 
established by evidence and cannot be accepted. Bogo- 
slowsky v. Huse, 565 O. G. 717, 31 'C.C.P.A. 1034, 142 
F. (2d) 75, 61 USPQ 349. We find nothing in the argu- 
ment concerning the tests which is persuasive of error. 


The decision is adhered to without change. 


BOARD OF PATENT INTERFERENCES 


/s/ P.I. Heyman 
P. I. Heyman 
Examiner of Interferences 


/s/ J. Isaacs 
J. Isaacs 
Examiner of Interferences 


/s/ Warren H. Willner 


Warren H. Willner 
Examiner of Interferences 
Jan 8 1954 | 
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Docket Division Jan 19 1953 U. S. Patent Office 


Pifs. Ex. # 9-25 
Allen v Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT 25 


(PITTSBURGH PLATE GLASS COMPANY 
COLUMBIA CHEMICAL DIVISION 
LABORATORY DEPT. 


Date 3-26-40 


E. W. Guitteau 
Notary Public 


Analysis of Calcium Silicate—Yd-2-85 
Att: Mr. Gage 


Si0. 
CO. 
CaO 
Loss 
MgO 
CaCl, 
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Docket Division Jan 19 1953 U. S. Patent Office 


Plifs. Ex. # 9-26 
Allen v Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT 26 


PITTSBURGH PLATE GLASS COMPANY 
COLUMBIA CHEMICAL DIVISION 
LABORATORY DEPT. 


Date 3-26-40 


E. W. Guitteau 
Notary Public 


Analysis of Calcium Silicate—Yd-2-86 
Att: Mr. Gage | 
Si0, 61.0% 


Co, 13.0 
CaCl. 0.5 
Loss 7.9 
CaO 17.2 

AOR 
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Docket Division Jan 19 1953 U. S. Patent Office 


Plifs. Ex. #$ 9-27 
Allen v Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT 27 


PITTSBURGH PLATE GLASS COMPANY 
COLUMBIA CHEMICAL DIVISION 
LABORATORY DEPT. 


Date 3-26-40 


E. W. Guitteau 
Notary Public 


Analysis of Calcium Silicate Yd-2-87 
Att: Mr. Gage 


Sid. 64.4% 
CaCl, 0.6 
CaO 17.9 
CO. 23 
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Docket Division Jan 19 1953 U. S. Patent Office 


Plfs. Ex. £ 9-28 


Allen v Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 28 


‘PITTSBURGH PLATE GLASS COMPANY 
COLUMBIA CHEMICAL DIVISION 
LABORATORY DEPT. 


Date 3-26-40 


EK. W. Guitteau 
Notary Public 


Analysis of Calcium Silicate Yd-2-88 
Att: Mr. Gage 
Si0, 
CaO 


CaCl, 
Co. 
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Plifs. Ex. # 9-29 
Allen v Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT 29 
‘PITTSBURGH PLATE GLASS COMPANY 
COLUMBIA CHEMICAL DIVISION 
LABORATORY DEPT. 
K. W. Guitteau 
Notary Public 
; Date 1-2-46 
Analysis of Special Silene Samples 
Att: Mr. Reynolds 


Sample No. Pht. alkalinity MD alkalinity pH %CaO %Si02 
as %YNa20~ as %Na20 value 


45-JR-13 0.04 0.23 A : 57.3 
0.05 a ; : 59.1 

0.02 ‘ 57.5 

<0.01 56.5 

<0.01 ‘ ; 57.0 

0.07 : 55.7 

0.02 . : 58.1 

0.01 : é 55.6 

0.02 : : 56.5 
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Docket Division, Jan. 12, 1953 U.S. Patent Office 
Plfs. Hx. tt 9-42 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 42 
E. W. Guitteau, Notary Public 


FREDERICK GAGE 
Dec. 29, 1939 to May 1, 1940 


is objectionable in most commercial stocks, and, while 
decreasing the amount of sulfur and accelerator would 
help this, it was decided to see if something could be 
done to decrease the activation powers of the silene. 
Since the pH of the finished product in an aqueous slurry 
is about 10.1, the first approach was to be acidification of 
the material to lower the pH. It was believed free lime 
might be responsible for the activation, since the rubber 
tests looked similar to those of a lime activated compound. 


Carbonation with CO, was to be attempted, followed 
perhaps by H.SO, and HCl treatment. 


With Mr. Dorinson obtained 1/30/40 8 gallons of cal- 
cium silicate slurry from the precipitation tank. This 
slurry was from the second precipitation batch. 

Yd-2-84 This is the calcium silicate slurry obtained from 
the plant and is the starting material for all samples 
made from the 8 gallons of slurry. | 

Yd-2-85 This is a control sample of Yd-2-84 to be run 
along with Yd-2-86. It received no treatment other than 
being washed chloride free. 

Frederick Gage 

2/6/40 
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Yd-2-86 This was a sample of Yd-2-84 carbonated for 
1 dn.| (For details see A. Dorinson’s Notebook #468, 


pp 38 et seq.) 


Witnessed by: Robert Geary. 


Frederick Gage 
2/6/40 
pp. 46-48 


2/7/40 


Shipped 2000# of silene (screened thru a 145 mesh 
screen—see pp. 46) to 


STANDARD CHEMICAL CO. 
294 W. NORTH ST. 
AKRON, OHIO 


Attn. Mr. C. J. Harwick 
Silene was packed in 50# bags, each labeled “SDILENE.” 
Obtained two samples of the above material (145 mesh 
silene) from the plant. 


2/6/40 P.M. SILENE—145M 
2/7/40 8:30 A.M. SILENE—145M 
Frederick Gage 
2/7/40 


appear to be particularly hard—no more than usual. 
Determination of moisture—oven at 220° F. overnite. 


Wt. weighing bottle #10—28.909 gms. 
> ” - + Silene—31.222 gms. 
” ” ” + ” (2/16/40)—31.237 gms. 
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RUBBER TESTS CALCIUM SILICATE 


500% 
Sample Cure Mod. Tensile Elong. 


Std. 60’/240° F. 2418 3393 
90’ 1617 2952 

120’ 2675 

Yd-2-85 60’ 3589 
90’ 3196 

120’ 2708 


Yd-2-86 60’ 613 
90’ 1692 
120’ 2441 
The Goodrich D.P.G. recipe was used in the above 
listed tests. As has been mentioned silene does not give 
good tests with captax stocks—therefore, the CM-6 recipe 
was discontinued for this work. 


Witnessed by: 


Maurice E. Marks pp. 50-52 
Frederick Gage 
2/8/40 


Treatment of Calcium Silicate 


Yd-2-87 This is a portion of Yd-2-84 used as a control 
sample filtered and dried in the usual manner. For de- 
tails see A. Dorinson’s notebook #468, pp. 42. 


Yd-2-88 This is a portion of Yd-2-84 carbonated for 30 
min., filtered and dried in the usual manner. For details 
see A. Dorinson’s notebook #468, pp. 42. 


Carbonation of calcium silicate slurry did not appear 
to affect the pH of the material consistently. Small 
changes in the amount of CO, seemed to have fairly large 
effect on final pH. In order to control this alteration of 
the pH more accurately it was decided to use H.SQ,. 


Yd-2-89 This is a stock slurry made from calcium sili- 
cate mud obtained from the plant. For details see A. 
Dorinson’s notebook #468, pp. 45. 
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Yd-2-90 This is a portion of Yd-2-89 treated with 25 mL 
of O.1.N H:SO, and 100 ml. 0.99 N H:SO.. For details 
see A. Dorinson’s notebook #468, p. 46. 


Yd-2-91 This is a portion of Yd-2-89 treated with 200 
ml. of 0.99N H.SO,. For details see A. Dorinson’s note- 
book #468, pp. 47. 


Frederick Gage 
2/14/40 


RUBBER TESTS CALCIUM SILICATE 


500% 
Sample Cure Mod. Tensile Elong. Set. Hard Tear 


Standard 15’/290° F. 1959 3908 680 48 42 

20 2125 3948 655 57 41 
54 37 
58 
59 
57 


48 
49 


2465 3951 620 
2571 3643 590 
2375 2996 560 
2138 3076 


32 

34 

37 

44 

41 

42 

1629 3257 28 
1865 3746 34 
3834 38 

3612 44 

3319 42 

3187 43 

130 

114 

78 

43 

36 

35 


622 
812 
1078 
1475 
1671 
1898 


The above tests were made in Goodrich’s D.P.G. recipe. 


30 
25 
26 
46 
46 
44 
33 
29 
31 
4 
4 
5 
7 
9 
9 


Witnessed by: 
Maurice E. Mark 
2/15/40 pp. 54-56 
Frederick Gage 
2/14/40 





Sample 


Std. 
3500-Ray. 
Gr. 


Yd-2-88 


doo A 


RUBBER TESTS OF CALCIUM SILICATE 


Cure 
5’/308° F. 

10’ 

15’ 

20° 

25’ 

30’ 

35’ 

45’ 


500% 
Mod. 


Tensile Elong. 


1992 
2517 
2478 


750 
730 
720 
700 
730 
765 
720 
770 


825 
755 
740 
740 
725 
750 
700 
760 


. Hard Tear 


40 


eee ae 


RSS BEERGRK 


a ie 


The above tests were carried out in the CM-6 recipe— 
20 vol. loading. 


RUBBER TESTS OF CALCIUM SILICATE 


Sample 

Std. 

3500-Ray. 
Gr. 


Yd-2-92 


Yd-2-93 


Cure 
10’/290° F. 
15’ 

20’ 


500% 
Mod. 
1542 
1801 
2067 
2346 
2567 
2494 


1292 
1575 
1906 
2083 
1866 
1654 


1333 
1692 
1972 
2146 
1976 
1742 


Tensile Elong. Set. 
3188 670 27 
3581 665 29 
3880 660 33 
8849 620 36 
3558 595 40 
3179 565 33 
2830 680 at 
3183 660 29 
3566 650 33 
3900 650 Al 
3593 645 42 
$342 665 41 
2822 670 27 
3385 675 31 
$438 640 
3620 630 
3515 640 4 
3269 655 3 

Frederick 





Hard Tear 
46 —_— 
49 41 
52 41 
54 39 
57 30 
58 a 
43 — 
46 41 
50 37 
52 41 
53 36 
53 —— 
46 — 
47 41 
50 44 
53 40 
54 36 
54 — 

Gage 
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4/5/40 | 


ANALYSIS CALCIUM SILICATES 
(See pp. 47 et seq.) 


Sample Yd-285  Yd286  Yd-287  Yd-288 
% SiO 67.5 61.0 64.4 61.6 4 
% Cad 18.6 17.2 17.9 17.2 “ 
% MgO 0.3 — = — : 
% CO; 1.5 13.0 2.3 13.6 
% CaCl, 0.5 0.5 0.6 0.4 | 
% Loss on Ign. 14.5 (eR — — “ 
ANALYSES OF SILENE SAMPLES (See pp. 78) gi 
Sample % NaCl 
Standard Silene 0.009 Pe 
145M 2/6/40PM. 0.49 
3/5/40 2-10 Shift 0.15 <; 
3/11/40 10-6 Shift 0.43 } 
Yd-2-52/53/54 0.18 


ANALYSIS SILENE SAMPLES 


Sample %Si0. Y%CaO % Loss onIgn. 
Std. Silene 62.3 16.9 20.9 
145 M 2/6/40 P.M. 66.3 17.2 12.3 
145 M 2/7/40 A.M. 68.4 19.2 10.2 


145 M 2/12/40 I 67.4 19.5 12.5 af 


Frederick Gage 
4/5/40 
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Docket Division, Jan. 19, 1953 U.S. Patent Office 
Pifs. Ex. No. 9-41 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 41 
EK. W. Guitteau, Notary Public. 


To: Dr. Irving E. Muskat 
Subject: Preparation and Properties 
of Silene 


From: F. W. Gage 
Date: February 29, 1940 


The method for preparing Silene that is now used in 
the plant is a direct modification of the method used in 
the laboratory and in the pigment pilot plant in the 
South End Research building. 


The raw materials used in making the pigment are: 


(1) Sodium silicate (Na.0:3.36 SiO.) Grade No. 9 pur- 
chased from E. I. duPont Company. This material 
has been obtained in 55 gal. returnable drums to 
date, but it is planned to have it shipped in tank 
ears when the rate of production merits the pur- 
chasing of larger quantities. 


Settled blow-off liquor from the plant having an 
approximate analysis of 130 gms. CaCl,/liter and 
50 gms. NaCl/liter and no suspended matter. This 
liquor is obtained from the settlers in the Chloride 
Department. 


Before precipitation is accomplished both solutions 
must be diluted. This is carried out as indicated by the 
calculations below. These calculations are based on 2000 
Ibs. of anhydrous calcium silicate. The dried product 
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contains approximately 15%-20% water, most of it as 
water of hydration. 


CaCl. + Na.0:3.36 SiO, > Ca0:3.36 Si0. 


111 x 2000 = 863 Ibs. CaCl, 111 = mol. wt. CaCl, 
257° 257 = mol. wt. calcium 
silicate 
Use 20% exeess CaCl, 


863 < 1.2 = 1040 Ibs. of CaCl./ 201 = mol. wt. of silica 
2000 Ibs. calcium silicate in calcium silicate 


1040 


gms. CaCl./1 X 0.00833 = gals. of blow-off liquor to use per 
2000 lbs. calcium silicate 


Dilute this blow-off liquor to 1250 gals. (100 gms. 
CaCl,/1). 
201 


BT < 2000 = 1570 Ibs. Si0./2000 Ibs. calcium silicate. 


duPont—grade No. 9—sodium silicate contains 
28.85% SiO. 


aus = 5420 Ibs. grade No. 9 sodium silicate/2000 Ibs. 


2889 calcium silicate 


Dilute this sodium silicate to 1880 gals. (100 gms. 
$i0./1.) 


At the present time the following method is used for 
preparing the Silene in the plant: 


The sodium silicate is diluted to the required concen- 
tration in one of the old calcene milk of lime storage 
tanks, which is equipped with an agitator. The blow-off 
liquor is diluated to the required concentration in the 
N.E. ealeene treating tank. The temperature of both 
slurries is adjusted to approximately 25° C. by cooling 
with a tray vacuum cooler. The sodium silicate is then 
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mixed with the blow-off liquor in a centrifugal pump 
used to circulate the liquor, or slurry, in the N.E. calcene 
treating tank. Circulation is continued until the slurry 
is thoroughly mixed. The violent mixing accomplished 
in the centrifugal pump produces a thick, nongelling, 
slurry. This slurry is then filtered over one of the filter 
wheels in the caustic plant, repulped with fresh water, 
and filtered again over a second wheel. The sprays and 
dilution water are adjusted so that the 10 ml. of the fil- 
trate from the last wheel gives a titration of less than 
2.0 ml. of 0.1 AgNO;. The cake from the last wheel is 
dried in a continuous belt dryer and then hammermilled. 
The hammermilled product is screened over a 145 mesh 
screen, the fines bagged for shipment, and the rejects re- 
circulated through the hammermill. 


Various uses have been suggested for Silene. The 
most important of these are as a reinforcing pigment in 
rubber, as a paint pigment, as a paper pigment, as a 
tooth powder, as a calcimine ingredient, and as a mild 
abrasive. Of these only its use as a rubber pigment has 
been investigated to any great extent. 


As a paint pigment its oil absorption coefficient of 140 
gms, of linseed oil per 100 gms. of calcium silicate is 
quite high, and for this reason it may not find much use in 
this field. 


Other characteristics which might give some clue as to 
possible uses are listed below. 


COLOR 
Red Green Bine 
105 103.5 'L03 
ALKALINITY 


1% Slurry 5% Slurry 10% Slurry 
pH 10.13 pH 10.20 pH 10.12 
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BULK DENSITY 
21 lb./eu. ft. 


DENSITY IN RUBBER 
2.1 


SOLUBILITY IN WATER 


25° C. 0.005 gms. Ca0/100 gms. water 
75° C. 0.005 gms. Ca0/100 gms. water 


ANALYSIS FOR INJURIOUS ELEMENTS 


Lead 0.0001% 
Arsenic 0.0001% 
Antimony 0.0001 % 


As a rubber pigment Silene has definite possibilities. 
It has been tested by a number of rubber companies, 
notably Endicott and Johnson, and has aroused consid- 
erable interest on their part. I have been informed that 
Endicott and Johnson have put it into some of their 
recipes and are ready to use a ton a day. We have our- 
selves made volume loading studies of Silene in recipes 
calling for a variety of accelerators in order to deter- 
mine the compatability of this pigment with the various 
accelerators. The following table lists some of these. 


Accelerator 


Used 
D.P.G. 


D.P.G. 


Beutene 


Beutene 


Altax 


Altax 


Rubber Tests of Silene in Various Recipes 


Ratios, Rubber: 
Sulfur : Accelerator 


100 :5.4:0.75 


100 :2.7 :0.75 


100 :2.5:1.0 


100 :1.5:1.0 


100 :3:1.5 


100:2:1.5 
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Vol. 


Loading. Cure 


20 


20 


20 


20 


20 


20 


10/290°F. 
20 


30 
45 
60 
75 


20/290°F. 
30 


10 


5/287°F. 
10 
20 
30 
45 
60 
75 


5/287°F. 
10 


20 
30 
45 
60 
75 


500% Mod. Tensile 


1642 
2163 
2380 
2533 
2566 
2267 


1800 
1941 
2096 
2134 
2046 


1679 
1788 
1826 
1496 
1104 

924 


1283 
1763 
1663 
1296 
950 
930 


182 

1946 
1717 
1700 
1558 
1438 
1388 


1181 
1692 
1671 
1525 
1358 
1258 
1296 


3469 
3928 
3774 
3435 
3012 
2683 


3327 
3704 
3758 
3774 
3561 


3319 
3673 
3531 
3172 
2800 


Tear 
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Accelerator Ratios, Rubber: Vol. 


Used Sulfur:Accelerator Loading. Cure 500% Mod. Tensile Tear 
Altax-Zimate 100:3:1.5:0.05 20 5/287°F. 2283 3600 32 
7 2409 8777 $1 
10 2304 3900 45 
15 2267 3743 27 
20 2142 3596 32 
30 2063 3508 33 
45 1788 3335 26 
Altax-Zimate 100:2:1.5:0.05 20 5/287°F. 2008 3315 28 
7 1902 3550 44 
10 2000 3438 28 
15 2033 3612 30 
20 1915 3415 24 
30 1742 3338 22 
45 1817 2984 
Captax 100 :3:0.75 20 10/200°F. 454 1171 
20 726 1854 
30 852 1797 11 
45 835 2129 10 
60 717 2313 
75 835 2146 12 
Captax 100 :3 :0.75 30 30/200°F. 803 1554 10 
45 915 1742 9 
60 865 1708 9 
75 894 1828 11 
Captax 100 :3 :1.13 30 30/200°F. 1321 2025 13 
45 1263 2108 13 
60 1275 2342 13 
75 1371 2238 15 


All of these accelerators and accelerator combinations 
except Captax appear to be compatible with Silene. This 
is especially true of D.P.G. Lowering the sulfur ratio 
lowers the rate of cure but decreases the falling off tend- 
ency of the tensile values with increased times of cure. 
However, in the case of Captax, the cure seems to be 
“killed” by the Silene, even when excess amounts of the 
accelerator are used. The reason for this is unknown. 
Dr. Muskat informs me that Endicott and Johnson has 
been able to remedy this by curing at lower temperatures. 
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All of these tests were carried out with Silene made 
in the pilot plant and ground to 99.5% passing a 240 
mesh screen. The material now being prepared in the 
plant is ground to 100% passing a 145 mesh screen. It 
appears that this relatively coarser material has a slower 
rate of cure than does the more finely ground material. 


Below are comparative rubber tests of the two grades 
of Silene in the D.P.G. Stock. 


Comparative Rubber Tests of 240 M and 145 M Silene 
in D.P.G. Recipe — 20 Volumes 


Sample Vol. Loading. Cure 500% Mod. Tensile Tear 

240 M 20 10/290°F. 1630 34385 
15 1898 3670 41 
20 2138 3971 46 
30 2405 4030 39 
45 2566 3746 31 
60 2435 3346 

145 M 20 10/290°F. 941 2337 
15 1144 2868 
20 1379 8032 19 
30 1857 3558 $1 
45 2133 3880 40 
60 2183 3900 44 


However, the maxima tensile and tear values are prac- 
tically the same. 


Future work on this problem is being directed at lower- 
ing the alkalinity of the Silene and reducing its activity 
by coating the particles with some suitable material. A 
study will also be made of dehydrating the Silene mud 
with alcohol or some other appropriate solvent. 


Frep GAGE 
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Filed July 13, 1956 Harry M. Hull, Clerk 
Pifs. Ex. No. 9-1 
Docket Division, Jan. 19, 1953 U.S. Patent Office 


INTERDEPARTMENT BUSINESS 


To: Mr. F. R. Elmore 

Subject: 
From: E. M. Allen 
Date: Jan. 31, 1940 


In the pilot plant work on Silene (calcium silicate) 
production, certain observations present the following 
ideas. 


The product, calcium silicate in a water slurry is highly 
alkaline giving a pH value of over 10. It is possible with 
normal mineral acids and methyl orange indicator to 
extract all the calcium as a soluble salt leaving a sus- 
pension of silicic acid. This together with the statement 
of the research dept. that the product contains about 
20% boind water leads me to believe that the product 
consists of a mixture of calcium hydroxide and silicic 
acid. Gassing a slurry with CO: changes the nature of 
the product considerably and also lowers the alkalinity 
which gives us a mixture of calcium carbonate and silicic 
acid. This procedure should change the nature of the 
product making it less reactive toward certain acceler- 
ators in rubber compounding which is very pronounced 
with Silene. Also, we should then have a mixture of two 
materials, one (calcium carbonate) being a material which 
will take a treatment to prevent agglomeration on drying 
and might also improve the ease of incorporation in a 
rubber mix. 


The product after gasing with CO. gives us a mix- 
ture of two materials one (silicic acid) being more wet- 
table (hydrophyllic) by water and the other, calcium 
carbonate, being more wettable (hydrophobic) by certain 
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organic compounds. This principle makes it possible by 
flotation methods such as are used in ore separations to 
make a complete separation of these two compounds. 


The significance of this procedure is that we should 
be able by a rather cheap method to make silica jell. 


The present method of making silica jell is to treat 
sodium silicate with a mineral acid forming silicic acid 
and a sodium salt which must be washed from the silicic 
acid and the silicic acid is then dehydrated. Our process 
would be to react sodium silicate with the ¢dalcium chlo- 
ride in our still blow-off forming salt and a mixture of 
ealeclum hydroxide and silicic acid. The salt would be 
washed from the solids at this stage which is|much easier 
than washing salt from silicic acid. The slurry is then 
gassed with CO, till all the lime is neutralized and the 
two solids are separated by frothing out the whiting. 
The silicic acid is dehydrated forming silica jell. As far 
as I know the principle use of silica jell is as a gas 
absorbent but I have no idea as to what the annual con- 
sumption might be. 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 1 | 
K. W. Guitteau, Notary Public. 





Another interesting silica gel product has recently been 
offered as a rubber pigment by Monsanto and is known 
as Santocel. This product is described in the July 1939 
issue of India Rubber World page 50. I| have since 
learned that they are getting fifty cents per pound for 
this material and while they don’t expect a| very large 
volume of business, if there is any demand for the 
product as a stiffening agent they expect to be able to 
lower the price some. 
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Summarizing the above discussion we have, 


1. The possibility of gassing a calcium silicate slurry 
with CO: to 


(a) reduce the reactivity of the pigment with cer- 
tain rubber accelerators. 

(b) treat the carbonated slurry with a coating 
agent it improve the incorporation in rubber. 


2. The possibility of forming silica gel either in flint 
form as a gas absorbent or in a colloidal state for 
rubber compounding, by reacting sodium silicate 
with calcium chloride, washing out the salt, then 
gasing with CO: and finally removing the calcium 
carbonate by flotation. By this method we have a 
cheap way of removing the alkali from sodium sili- 
cate as against the use of acids as is done by present 

methods. 


Docket Division, Jan. 19, 1953 U.S. Patent Office 
Pifs. Ex. No. 9-2 


To: F. R. Elmore 
Subject: Progress Report for October, 1941 


From: E. M. Allen 
Date: 11/4/41 
Magnesium Oxide Problem: 


Considerable time was spent preparing for a large 
scale kiln test burning dolomite rock in #4 Kiln at the 
Process. This test is intended as the final check on the 
quality expected for the proposed Harbison-Walker 
Mg(OH): sludge. 


The plan is to start feeding dolomite rock to #4 kiln 
at the rate of about 400 tons per day for a two week 
period. During this time a study would be made to deter- 
mine the burning conditions necessary to produce a low 
CO: lime with a minimum overburn and slag. Two drums 
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per day will be segregated and transported to the new 
Development Laboratory where batches corresponding to 
the various burning conditions will be hydrated and boiled 
out with RH liquor batchwise. The quality of the MgO 
from these batches will then be determined by analysis 
for CaO and SiO:. 


Silene: 

In connection with the work done last month toward 
lowering the pH value of Silene by gassing with CO, 
Mr. Waldo, of Technical Service, indicated he has had 
requests for test material with pH values considerably 
lower than can be obtained with CO:. With this in mind 
some washed samples of Silene slurry were treated with 
sulfuric acid and some with aluminum sulfate. pH values 
covering a range of 4.8 to 6.5 have been obtained by 
these methods. A separate report has been submitted 
covering the procedure in this work. 


Samples have been submitted to Mr. Waldo who is in 
turn arranging tests with various prospective users in 
various industries. Should these tests result favorably, 
there is a good possibility of opening up additional out- 
lets for Silene which will increase our diversification 
considerably over the present set-up which is at least 
two-thirds tied into the rubber industry. 


As shown by the above mentioned report the economics 
of producing such side products from the parent Silene 
plant are sound even though no additional price premium 
should be realized over the present Silene prices. 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 2 


K. W. Guitteau, Notary Public. 
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Docket Division, Jan. 19, 1953 U.S. Patent Office 
Plfs. Ea. 9-5 
INTERDEPARTMENT BUSINESS 


To F. R. Elmore 

Subject Reduced pH Silene 
From KE. M. Allen 
Date 10/20/41 


In their field work in connection with the introduction 
of Silene pigment, the Technical Service Department has 
found that certain characteristics of the product have 
interfered with its application for many uses, the most 
common objection being to the alkalinity or pH of the 
material. 


Since the product in aqueous suspension behaves in 
many respects like a milk of lime slurry, the first attempt 
to change the pH value was made by gassing a slurry 
with carbon dioxide gas. It was found that an appre- 
ciable amount of the gas was absorbed and such a prod- 
uct when filtered and dried gave a pH of 8.78. This is a 
substantial reduction from 10 which is about normal for 
Silene but is about as low as could be expected by this 
method since this is about the same pH value as given 
by calcium carbonate. 


Mr. Waldo, however, has indicated that he has several 
leads that are interested in a much lower pH, and with 
this in mind another sample of washed Silene slurry was 
treated with sulfuric acid till the slurry showed an end- 
point with methyl orange indicator. The pH range for 
this indicator is 3.2 to 4.4 and the finished product showed 
a pH value of 48. Mr. Waldo examined the sample and 
expressed considerable satisfaction with its general prop- 
erties as well as the low pH value. He asked that a 
larger working sample be prepared for him that he can 
submit to the trade, and work is started toward making 
a 10 pound batch for him. 


* 
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At the same time this sample was made, another batch 
of slurry was treated with a solution of aluminum sul- 
fate, the quantity of alum being adjusted so that there 
was the correct amount of sulfate added to react with 
the lime in the Silene slurry giving a mixture (or com- 
pound?) of aluminum hydroxide, calcium sulfate and 
meta silicic acid. 


The economics of both the acid and alum treated Silene 
appears to be favorable when using price quotations for 
these two commodities in the current trade journals. 
Basing our calculations on a ton of Silene in the hydrated 
form according to the following equation we get: 


(23.3% H,.0) (22.3% H.O) 
Ca(OH), .3.36 H.Si0, + H.SO, > CaSO, . 2H,0 .3.36 H.Si0, 
336 98 434 


Cost of acid for treating one ton of Silene (23.83% H:O): 
2000X98/336=583# 66° acid @ $16.50/Tion=$4.82 


2000X434/336=2585# of finished product, assuming 
the drying temperature is held below 260° F. 


2585 — 2000=585 585 X .04=$23.40 which is our re- 
turn on a $4.82 investment. 
Allen v. Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT NO. 5 
EK. W. Guitteau, Notary Public. 
However, gypsum loses 114 moles of water @ 262.4° F. 


and drying above this temperature would reduce the sell- 
ing weight by 2000 X 27/336=161 pounds. 


$23.40 — (161 X .04) =$16.90 which is our return on the 
$4.82 investment. 


When heated at 325° F, gypsum goes to the anhydrite 
form where all the water is lost in which case we lose 
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2000 X 36/336—215 pounds. In this case our return on the 
$4.82 investment would be 


$23.40 — (215 X.04)—$14.80 


The finished product would then carry 15.2% bound water 
and have a total weight of 2370 pounds. 


Using the current quotation of $23 per ton for the 
commercial grade of 17% Al.O: aluminum sulfate and 
basing the calculation according to the following equa- 
tion we get: 


23.3% H.0 27.2% HO 
3 3 Ca(OH). 3.36 H.SiO; + A1.(SO,); . 13 H.O >2 A1(OH), . 5.04 H,Si0,. 
1.5 CaSO, . 2,0 
1008 576 1458 


The alum cost per ton of Silene then becomes 
2000 X 576/1008 = 1152# at $23/Ton = $13.30 


If this should be dried to maintain the water of hydra- 
tion in the gypsum, the product then totals 2000 X 1458/ 
1008=2900 pounds. 


(2900 — 2000) .04 = $36 return on the original $13.30 


Assuming that the gypsum will be converted to the 
anhydrite this then becomes 2000 X 1350/1008 = 2680; 
(2680 — 2000) X .04 = $27.20 return on the original 
$13.30. The bound water content is now 21.4%. 


For this work, washed Silene slurry going to the dryer 
wheel was used without any additional dilution. 10% 
sulfuric acid and a 10% alum solution was added to the 
Silene slurry. It was necessary to supply rather strong 
agitation because the slurry stiffened on adding the re- 
agents. After a period of agitation and the addition of 
the reagents, the material was filtered and dried. 


Due to the solubility (2—3 gms/1) of calcium sulfate 
in water it might be assumed that we would suffer a 
small loss in the filtrate but this could be overcome by 
using the filtrate to slurry up the filter cake for the next 
treatment as well as to dissolve and dilute the reagents. 


£% 
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Filed July 13, 1956 Harry M. Hull, Clerk 


Plfs. Ex. #25 
CA 192-54 


THE NEW YORK STATE COLLEGE OF FORESTRY 
At Syracuse University 
Samvet N. Sprrve, Dean 


DEPARTMENT OF 
PULP AND PAPER MANUFACTURE 


C. E. Libby 
W. O. Hi 


Hisey 
E. C. Jahn Syracuse, New York 
F. W. O’Neil mS 
L. E. Wise, emeritus April 12, 1943 


Dr. Alphonse Pechukas 
Acting Director of Research 
Columbia Chemical Div. 
Pittsburgh Plate Glass Co. 
Barberton, Ohio 


Dear Dr. Pechukas: 


We are enclosing copy of the final report covering the 
Silene investigation. This work was completed two weeks 
ago, but I just could not seem to find the time to analyze 
the data and tabulate the results. 


We are quite pleased with the final results which were 
obtained in this investigation. It appears that both 
standard Silene and Silene A-1 can be utilized as paper 
fillers if you so desire. The Silene A-1 requires slightly 
less alum but does not give quite as good results in 
opacifying and brightening the sheet. Perhaps this de- 
fect can be overcome by introducing close control in the 
manufacturing process. 


I am still engaged in the task of collecting information 
on carbonate fillers. When these data have been assem- 
bled I will send you a complete report covering all of 
the available information. 


Very sincerely yours, 


/s/ C. E. Lissy 
C. E. Lrssy 


Professor of Pulp and Paper Manufacture 





o72 A 
Docket Division, Jan. 19, 1953 U.S. Patent Office 


Plfs. Ex. # 9-16 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 16 
KE. W. Guitteau, Notary Public 


9-19-41 68020-4 66015-2 66145-2—Made calculations on 
Run #5. Checked equipment—Gassed some silene slurry 
with CO, til no color with phenolphthaline filtered and 
placed in oven to dry—Allen. 


9-22-41 68020-3 68033-3 66145-2 Ground up Silene 
sample prepared 9/19/41 Took to Lab for pH Filtered 
and washed some Classified Mg(OH), Placed in oven 
‘marked Fimes and Rejects Saw about making filter press 
run. 


9-23-41, 66146-8 Attempted to make press run on L.SR- 
50 liquor, but do to trouble at the caustic we were unable 
to do so. 


9-24-41 66015-4 66145-2 68020-2 

9-25-41 661334 Madeanalysisfor Kiss. 66145-4 Started 
run on #7 press—Ht-DN-50 #6 

9-26-41 66145-8 Run #6 Carbon filter. 

9-29-41 Silene Pulp—8% hrs—<Analytical 

9-30-41 " ” —6 hrs.— “s 66015-2 report 
10-1-41 ss 7” —4 —66133-2 66015-2 analytical 
10-2-41 ” 7” —2 66133-6 analytical 

10-3-41 66133-4 631-3-2 66015-2 “ 

10-6-41 Sick 

10-7-41 Silene Pulp—4 631-3-2 66015-2 analytical 
10-8-41 ” —5 631-3-1 66151-1 66015-2 
10-9-41 mm ” —6 631-3-1 66015-2 

10-10-41 67048-4 66015-5 Made up wet and dry bulb 
thermometer for Platt. Checked Fe machine. 





mn 
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10-13-41 66015-3 66133-3 Silene Pulp—2 analytical 
10-14-41 Silene Pulp—2 6313-2 66015-2 66133-2 
analytical 

10-1541 Off 

1-2-42 Silene 680364 67049-4 obtained some treated 


(NR.)2SO, but unoiled calcene slurry. (3 gal.) Diluted 
some and treated it with oil marked S-125. This oil is 
used as plasticizer in filler for synthetic rubber where 
cocoa nut oil does not work. Synthetic Softener S-125 
Sample marked C.S.S.S-125 placed in oven and dried for 
rubber test. 


Added alum to silene slurry to cut down the pH. Used 
regular slurry diluted to easy consistency and added 
alum according to reaction 


3 Ca(OH). + Al.(SO.)s > 3 CaSO, + 2 Al(OH); 
LO nl > 5.28 ec N Nel 8 liters volume 


Al.(SO,); analyzed 54% 
5.28 X .037 xX 100 KX 8 = 156.3 gms. Ca(OH). 
222 :342.12 = 156.3: kK X= 240.9 
240.9 


Then — 54 = 446 gms. alum added. Did not add entire 
amt. however. Took 440 gms. alum and dissolved in 2 
liters H.O, added to silene slowly until pH acid to phenol 
—cut alkaline to Bromethymlblue. Had approx. 100 ml 
remaining. Filtered and dried and milled. 


1-542 68036-6 67049-2—Screened the caleene and Silene 
prepared 1-2-42. ‘Put Silene thru Ray Mill. Took Sample 
Silene to lab for pH and rubber tests. Placed order @ 
tin shop for equipment to make silica gel. 


1-6-42 68036-2 66015-6 Was not able to get sample 
double Salt Silene slurry-pipe line to storage frozen up. 
Obtained 5 gal. sample of Process M.OL. and added 
16.6# light ash in the following manner. 
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Take about 1% the ash in about 2 gal HO, seed with 
tablespoon gay lussate @ room temp. add about % the 
lime @ room temp. Keep temp. not over 35° C. Slowly 
add the remaining ash and lime simultaneously. 


ratio 200 g/L ash then double. 
i 56 
37854 xX 5 xX 400 X 454 = 166 8.4 x 106 = 4.45 # Cao 
4.45 
270 X .00834 = 235 # Cao/gal 2.35 =1.9 378 = 7.2 
liters Milk 


Docket Division Jan 19 1953 U. S. Patent Office 


Pifs. Ex. # 9-18 
Book #7 


Allen v. Bertorelli 
Interference No. 84,329 


ALLEN EXHIBIT 18 
EK. W. Guitteau 
Notary Public 


Special Weak precipitation Silene.—Allen 64109-0 
according to the reaction. 


lll 263.8 257.8 
CaCl. + NA.O.3.36 SiO. > CaO .3.36 Si0.+2 NACI 500 
gms Silene requires 216 gms CaCl.-+ 511 gms silicate. 
Then dissolved 294 gms powdered CaCl, + 80 gms NACI 
m 5 gal. H.O (216+ 10% excess @ 80% purity) and fil- 
tered finally diluting to 25 gal. 1/2 gal. silicate obtained 
from dissolvus (38%) was diluted to 5 gal., settled over 
nite and filtered. The clear solution titrated 50.15 gph 
NA.O .3.36 $i0.. 10.2 liters (511 gms.) were diluted to 
approx. 25 gal. Silicate added to CaCl, (14” stream 
by gravity) with agitation and allowed to stand overnite. 
Settled 12” out of 27” in 18 hrs. 13” settle in 24 hrs. 
and 14%” settle in 66 hrs. H.O syphoned off and 
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filed again then 1614” settle overnite. Filtered thru 
filter what cloth by gravity and then by YAO engine % 
Solids on original Cake —=5%Solids 1000 gms. of Cake 
were taken and resluiced with H.O0. Assumed 10% solids 
and treated with Diliutyl sulfite (10%basis) agitated 14 
hr. and filtered and dried. % solids on this new cake 
was 12.6%. Started drying the original cake with Butgl 
alcohol. Material dried in 2 batches small amount alcohol 
remains and was dried in oven @ Research by Gage and 
material tested. 


Slow job with present set up Slitus flask 3/17/45 
Started cleaning up and fabricating equipment to make 
larger batch. 


3/22/45 Made approx. 2400 gms. Silene in following 
manner. The same preparations of materials were used 
as before. 


Dissolved 1459 gms. CaCl. 10% excess in 120 gal. H.0 
added 384 gms. NAcl. 


Silicate took 134 gal. strong from dissolvus diluted to 
5 gal. and made titre, determining the gph. added 2457 
gms. to 120 gal HO. 


3/22 NaCl washed out %4 


2 solutions mixed with violent agitation by allowing sili- 
cate to flow by gravity to top agitator blade chloride 
tank time 10’. Slurry formed 240 gals was put thru 
Shriver thickening filter and the bulk of H.O removed. 
[38% cake 1350 gms. dry material Ron # 1] 


The thickened slurry filtered by Moore filters and cake 
dried by reflaming with Butanol, finally drying in oven. 
Sample S-BD-3-2245 This run gave poor rubber tests, 
due no doubt to iron rust, dirt, ete. 


(April report starts here) 
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4/34/45 66105 
Spent 3 days Silene Plant B making run on glycol 
treated Silene. 


3/29-4/1 Spent 3 days in Calcene following dryside 
operation to endeavor to speed up production. 


3/30/45 Run #2 ~~ Rate 20’ 

Same proportions as in #1, however changed the sili- 
cate discharge to 214” openings at Bottom of a 1” line 
from tank. Slurry thickened by filter finally using Moore 
filters. 477 wet cake placed in reflux boiler and dried. 
The drying much more efficient this time as the bulk of 
the material was powdery. The bottom part of the mate- 
rial gave a 43% oven loss, and top part 65% oven loss. 
These were kept separate and top part submitted for 
analysis. S-BD-3-3045. 


Description of reflux still: Still consists on a 10” x 30” 
piece of pipe, welded on bottom and flanged on top, with 
outside steam jacket made from 12” dia. pipe. Inside 
coils are 14” copper tubes, 4-6 turns and close to bottom. 
Condenser made from 34” pipe inside 2” with one 34” gas 
outlet and one 14” liquor return line. 


First CO, 4/4/45 ? Also 9-19-41 
4/5/45 [Run #3 Slurry after thickening, 18 gph.]. 
Same quantities as used before. One small 44 H.P. 
mixer, long shaft + 3 impellers. One silicate opening 
¥,” discharging to lower impeller. Temp. chloride = 56° 
F; Temp. Silicate 56° F. Time precipitation—50 mins. 
Material thickened to approx. 15 gal., treated in rubber 
lined tank with CO. (dry ice). Then treated to 130° F 
and treated with 140 gms. NHs, saponified tall oil. (Only 
[slow filter] used small amount NH;). Dried @ 205° F, 
milled and submitted for tests. SC-4-645 
4/11/45 Run #4 


Same quantities and operation as #3. However, the 
slurry carbonated before thickening. Noted that this 
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material does not plug up the filter as much as when it 
was thickened first. Slurry carbonated completely to 
absence of color with pht. using dry ice. Temp chloride 
and silicate=61° F. Time precipitation, 60 min; also 
noted that the M.O. titre on carbonated slurry does not 
correspond to % solids figure for some reason. Slurry 
heated to 130° F and tall oil treated (NH; sapy) using 
% solids figure to obtain 5% treatment. Treated slurry, 
filtered slow. The filter cakes gave oven loss of 89.% 
and 89.8% each tray weighed. Sample milled and sub- 
mitted for tests. SC-4-1145 

[475 + 590 = 1065 total dry cake] 


4/13/45 Run #5 

Same quantities and operation as #4. Temp. chloride 
and silicate—=63° F. Time ppt=—55’ CO. added to 
tank then thickened. Slurry analyzed 2.46% Solids (and 
assumed 97% H:O for Calc). A portion of this slurry 
was treated with latex in ratio 50 parts pigment/100 
parts rubber, 3.1 #MgS0O.H.O added/100 #latex for 
coagulation. 


6/21 Filtration Rates Run #15 

Same equipment as used before see page 121. Heated 
slurry to 158° F. At end of these checks temp down to 154. 

Strong slurry data. 
Temp — 158° F — 134° F 
Vac = 2714 
W. Wet cake =76. gms Dry cake 21.0 gms Oven loss 
= 72.5% 21.0 gms/.1 sqft—210 gms/sqft—.46#/saqft. 
Wheel = 8 X 14°=8 X = X 14=—= 351.86 sq ft area. 
2’ — 5” =125” =1 wheel rev. 691 rev./day 
46 351.86 x 691—2000—55.9 Tons/day dry material 
Weak Slurry. 
Temp = 158° — 154° F 
Vae = 271,” 
Wet cake 32.0 Dry cake=9.0 Oven loss 72.0% 
9.0 gms/.1 sq ft = 90 gms/sq ft. = .20#/sq ft. 

74.3 ton/day 
No change by heating. 
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6/22 Production Slurry. 


In answer to Boss’ letter some regular prod. Silene Slur- 
ry to wheel was obtained. It titrated 66.4 gph as Silene. 
7 Liters or 465 gms Bone was carbonated using dry ice. 
After carbonation, the slurry was heated to 130° F and 
treated with 23 gms carbonated tall oil (5% Silene Basis 
Bone) agitated 4% hr. and filtered thru cloth.(Slow rate 
using paper). The filter cake had 2 layers, one of which 
looked like imoiled material say silicic acid and thought 
was that not enough oil had been used. For this reason 
another portion equal to 474. gms Bone Silene was treated 
with CO, then 2 times amount oil (sapy NH;) 48.0 gm. 
10% Bone) in same manner as before. Again 2 layers 
were formed upon filtering but this time not so much of 
the clear portion indicating more oil absorbed. Both 
dried and milled. Both quite friable. It may be that the 
CaCO, absorbs the oil more readily than silicic acid and 
more oil needed than that figured from titration value 
before carbonation. Perhaps better use % solids of car- 
bonated slurry and 5% on this basis. 


45-SR-13 — 5% Al thinks perhaps too much agitation. 
45-SR-14 —10% 


6/25 ‘Treated Production slurry—Boss’ request 


2 samples—one of the slurry sent to Bauer Bros. and 
one of the #2 slurry from Bauer Bros. were carbonated 
using CO, gas to colorless with Pht. and allowed to stand 
over night. 


6/26 Both carbonated slurry show color with Pht today. 
Each was treated as follows. Heated to 130° F and again 
carbonated to absence of color with Pht. then treated with 
5% (Silene Bone Basis) ammoniated tall oil. Agitated 5 
min on small model L mixer hr. filtered thru cloth on 
Buchner and dried 


#2 Sample filtered slower and did not oil as well as other 
one. 
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45-JR-15 —Silene to Bauer oven loss=79.% quite 
friable 


45-JR-16 —+#2 Silene from Bauer oven loss —=75% 
quite friable 


6/27 Also started carbonating Prod. slurry sample. 
Slurry did not show a return alkalinity after standing 
overnite or heating to 100° F. It was then filtered thru 
cloth. The cake not compressed was repulped with 600 ml 
tall oil soap (5% Basis) no H,.O added and this filtered 
again—goes very slow (cloth) oven loss =81.5% 

45-JR-17 


8-31-45 Silene Run #19—check on #17 at request of 
Seiberling 
Rubber ratio—50 pig /100 rubber 

Circo oil = 5 oil /100 rubber 
Equipment same as before 
Materials—Basis 2400 gms bone Silene 2457 gms silicate 
+ 1459 flake + 384 salt 
Precipitation time 20 min temp 84°F. Con ¢ 50 gph 
each. SiO, of CaCl, + latex. 10 gal H.O added thru sili- 
cate line at end. Circulated 1%, hour before washing. 
Washed to .06 gph NaCl and thickened to 25 gal by Shriv- 
er. Repulped press material and then added Circo light 
oil 240 gms. Circulated % hour, filtered rapidly on Buch- 
mer and dried at 140° F. oven loss = 74.2%. Sent to 
Sieberling Co. 9/5/45 


9-145 Prod. Slurry carbonated 


#20 obtained sample prod. slurry from pump. Run- 
ning continuous at 8 tud CaCl, and 18-20 tud Silicate. 
Slurry quite thick added some water to mix. titrated 379 
gph used 24 liters Carbonated completely with CO. gas, 
and then washed by Shriver and thickened to 20 gal. 
Repulped press material, oiled with 5% amm. tall oil 
agitated 14 hr. and filtered (slow). Curdy on agitation. 
oven loss = 83.4% 

45-JR-43 
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9445 Prod Slurry Carbonated 

#21 Had operator change cone. of silicate to 5.5—6 
tud and Cl, to 4 tud representing approx 25 gph each after 
system in balance; obtained sample slurry from pump. 
Mixed well and titrated 20.3 gph, then used 50 liters 
or 1015.0 bone silene. Tried washing by settling—no 
good—no settle. Used Shriver to wash and thicken after 
carbonation. Then added 5% am. tall oil and filtered 
(slowly) at once. 

130° F treat temp. oven loss 77.0% 

45-JR-44 


10/16 Starch treatment—Silene Slurry. 


Dilute precytation slurry.—Made run similar to Run 
#3 page 107. 2457 gms NA,.O. .3.36 SiO,+ 1459 gms 
CACI: flake+384 gms NaCl each in 120 gal H.0O. Temp 67°F 
Time=1 hr. Slurry washed by settling and bulk H,O 
syphoned off. Thickened by Shriver filter. Press material 
repulped in thickened slurry. Slurry divided into 3 equal 


portions each containing 663.2 gms CAO 3.36 SiO., and 
each treated as below. 


Oven loss—87.8 #1—Slurry heated to 138° F and 2% 
(Silene Bone dry basis) starch (Argo) added in liquid 
form. Starch was made by adding the weight of starch 
(commercial grade Argo) to cold H,O forming a paste. 
Paste added to boiling H.O while stirring. After starch 
addition slurry agitated 5 min and filtered thru cloths 
on Buchner. 


Oven loss == Lost>#2— 5% starch treatment —@ temp 
154° F 
Oven loss=76.9—> #3 10% starch treatment @ temp 
152° F 
The filtration rate decreases very noticeably on increase 
in % starch treatment, the 10% treatment filtering quite 
slowly. 
Production Slurry obtained 10/17/45 
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The above work is to be repeated using regular plant 
prod slurry. 


Oven=75.8 #1—2% starch temp 153°F 424 gms Silene 
Bone 
Oven=81.9 #2—5% starch temp 152°F 424 gms Silene 
Bone 
Oven=78.2 #3—10% starch temp 148°F 424 gms Silene 
Bone 


Filtration rates varies mostly with starch treatment 
Dry samples sent to Fred Gage 10/25/45 


45-JR-50—Weak pption +- 2% starch 
” si. ” + 5% ” 
Hoa, ” a5 10% 
-53—Production + 2% 
54-45% 
55— ” + 10% 


10/19/45. Carbonated Silene 


Washed prod. slurry used titrated 61.0 gph gms. total 
(19 liters) 1159. The slurry was carbonated in 12 gal 
drum using CO, gas discharging under block of Lightin 
Mixer (14 HP) and took 1% hour until no pink color with 
Pht. Slurry then heated to 130° F and gave a slight 
color with pht which was removed by small amt of addi- 
tional CO.. It was then treated with 5% am. tall oil and 
agitated very little, only enough to mix the sogs solu 
with the slurry and filtered thru cloths. This slurry did 
not show a separation into 2 layers on filtration and dried 
to a friable cake. Oven loss 78.0<> A separate portion 
of the slurry was given a long and violent agitation 
which did result in a marked separation and no doubt 
due to the silicic acid separating under violent agitation 
and the oil soap thus being adsorbed by the CaCOs. It is 
evident from the above work and also preceeding work 
on carbonated silene slurries that violent and prolonged 
agitation must be avoided. 
45-JR-57 
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Weak production slurry—Carbonated. 

10-23-45 Had Silene operator reduce both the CaCl, and 
silicate to 4 lud. after system was in proper balance in 
respect to excess Cl, (judged by operator) obtained a 
sample of the slurry. It was brought to lab and carbo- 
nated as before (10 min required this time). It was 
allowed to stand overnite and did not give a return alka- 
linity. We then attempted to wash the slurry using 
Shriver without success due to fact that the filtrate would 
not clear up, and would not settle overnite. Since we had 
diluted the slurry to wash it this we think is the cause of 
our trouble, and decided to repeat the test using new 
slurry and washing by Buchners. Run discarded. 

10/24/45 Back Rock samples from Kiln 64101-A. 


Ground 5 samples of back rock to pass 50 mesh and 
gave them to Bell for analysis. A sample specimen was 
kept by Allen to identify the samples on analysis. Sam- 
ples marked 45-JR-45 to 49 inclusive. 
45-JR-45 
45-JR-49 


10/25/45 Weak Prod Slurry 


Had Silene operator to adjust tud on each liquor to 4 
which was accomplished after much trouble on Cl, tud. 
could not at first get it to remain constant?? Slurry 
titrated 15.7 gph and used 42 liters @ 659.4. gms. Temp 
before Carbonation = 60° F after 62° F, time for carbo- 
nation =10 min. 


Slarry carbonated in same manner as before 10/23. 
Started washing by Buckners funnels and paper—goes 
quite slowly. 


Slurry sample after carbonation and washing Liquor 
NaoL 
Solids > pH < 1.% .18 gpL. 
10/27/45 45-JR-56 to Lab. % solids —=2.2 
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Total weight slurry = 64# — treated with 33.0 gms. tall 
oil soap @ 130 F, filtered with Buchner & paper—going 
very slowly. Friable cake. 

644 X 2.2% =—141 #Bone dry pigment 

1.41 X 453.6 = 639.6 gms. #Bone dry pigment 
45-JR-58 639.6 x 5% = 32.0 gms. tall oil 
oven loss = 85% Weight dry material—6.0 


10/29/45 Weak Prod. Slurry. 


Obtained 50 gallons weak slurry mash @ 4 tud. Temp 
chloride 61° F  Silicate—=60° F Slurry=60° F. 
approx 25 gals of undiluted slurry was successfully 
washed by Shriver. The filtrate became clear after 10 
min. circulation. Slurry washed in 1 hr. and thickened 
(until press stopped) in 11 hrs. 


Time Nacl gph 
ly hr. 2.8 
1 —  <.05 


Press material repulped in slurry and thickened slurry 
titrated = 27.1 gpL and 28 liters were used or 758.8 gms. 
Bone dry silene. The slurry then carbonated with CO. 
gas till no color with pht, and thickened by Buchners 
and then heated, treated with 37.9 gms. tall oil soap solu. 
@ 138° F 5% Bone Silene. Slight agitation filtered with 
cloths on Buckners and dried; oven loss = 83.5; dry ma- 
terial — 690; friable. 
45-JR-62 

To lab 11/7 


10/30 The other 25 gal portion weak prod. slurry was 
first carbonated with CO, gas until no color with pht. 
It was then washed and thickened by Shriver press. The 
filtrate became clear in 10 min. It took longer to wash 
this material but it did not clog the press, the slurry 
coming out soupy from press. | 
45-JR-63 | 
To lab 11/7 
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Time GPL NaCl-Fi'trate 


Y% hr. 
1 hr. 


1% hrs. 
134 hrs. 
2 hrs. 


Thickening time—1¥, hrs. 


The thickened slurry weighed 520% and % solid 
sample analyzed 2.5% solids. It was heated to 130° 
F and treated with 29.5 gms. tall oil soap (Ammo- 
niated) 5% basis. Slight agitation and filtered with 
cloths and dried; oven loss=80.4 dry material weighed 
805 gms. and was fair on friability—some pieces softer 
than others. Note: Both of these samples screened thra 
200 mesh; there was considerable sandy material in each 
(discovered by broken thermometer). 

45-J R-59 


10/31 Back Rock sample for complete 
Specimen in Al’s office. 

45-JR-60 

45-JR-61 


11/2/45 

45-JR-64 Sample from Back Rock—White specks. 
11/8/45 

11/12 Aluminum Silicate—Base exchange reaction using 
dilute precipitation Slurry. 


Made dilute precipitation slurry using same equipment 
and method as in previous runs. 5 gph conc on each. 
Volume solution 120 gal each. basis 2400 gms. Bone dry 
Silene. 2457 gms. Silicate + 1459 gms. CaCl. (10% ex- 
cess) -+ 384 gms. Salt. Temp 62° F, time for precip = 
114 hrs. Finished slurry settled 3 hrs. and H.O siphoned 
off, then tank refilled and settled overnite and H.O off 
again. This slurry thickened to 24 gal (91 liters) by 
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Shriver press, titrated 1.68 & 12.9 x 911970 gms. Bone. 
2400 — 1970 — 430 gms. lost. 


It was then heated to 180° F and treated with Alcl; 
solution approx. 20% excess. 


The AlCl, anhydrous was dissolved in H,O treated with 
filter aid and filtered before addition to slurry. 


Slurry agitated 5 hrs. @ 180° F, allowed to stand 
overnite. Tried washing slurry by decantation but no 
good—slurry did not settle well. 


Thickened by Shriver press, no trouble—heated slurry 
while washing to <.10 gph in filtrate finished off by 
Buchners and dried. 

3 hrs. washing filtered fast 


(Press material not dried. Kept separate; oven loss = 
89.3%; dry material = 780 gms.—not too friable 45-JR- 
67 Sample for GRS. 11/19/45 
11/17/45 Repulped the press material and tested for 


% solids==4.5%. Then took 6950 gms. slurry or 313 
gms. solids and treated with 9.4 gms. Am. tall oil (3%), 
gave slight agitation only and filtered and dried; oven 
loss 87.2%; dry material 325 gms. and not too friable 
cake. Sample for G.R.S. 11/19/45 45-JR-68 

45-JR-69 Recheck on SC-4-645. 

12/4/45-up G.R.S.—Ph—Alkali. 
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Filed Jul 13 1956 Harry M. Hull, Clerk 
Pifs. Ex. #21 
C-A-192-54 


RESEARCH LIBRARY 
SUN CHEMICAL CORPORATION 


GENERAL PRINTING INK CORPORATION 
RESEARCH DIVISION 
SERVICE REPORT 
to 
Dr. William F. Talbot 
April 14, 1943 
S. R. No. 260 


CALCIUM SILICATE AS AN ALUMINA 
HYDRATE SUBSTITUTE 


Submitted by Stanley H. Southard 
April 14, 1943 


CALCIUM SILICATE AS AN ALUMINA 
HYDRATE SUBSTITUTE 


Service Report No. 260 
to 
Dr. William F. Talbot 
by 
Stanley H. Southard 


This report consists of 3 typewritten pages, 1 table and 
4 printed proofs. 


INTRODUCTION 


The Columbia Chemical Division of Pittsburgh Plate 
Glass Company has been submitting samples of calcium 
silicate under the trade name Silene, at various intervals. 
These samples were examined and reported by Mr. H. 
DeW. Giddings. The main objection to them as a sub- 
stitute for alumina hydrate was their slow wetting time. 
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This fact was made known to the vendor. Therefore 
their further work was toward improvement of the wet- 
ting properties. 


Recently Mr. Frank Waldo of the Columbia Chemical 
Division submitted three samples of calcium silicate of 
varying pH and moisture content. These samples which 
were labelled Silene A-1 batches 2-15-2, 2-16-6 and 2-16-7, 
have a pH of 5.9, 5.7 and 6.3 respectively. There is no 
information available as to their moisture content. 


RESULTS 


1. All three samples had improved wetting which was 
comparable to alumina hydrate. 

2. They run from poorest to best wetting in the 
following order: 2-16-6, 2-15-2, 2-16-7. 

3. None of the Silenes showed signs of livering after 
the accelerated livering test. 
Inks made from each of the Silenes printed equal- 
ly as good as the one made from alumina hydrate, 
as is evident from the attached proofs. 

. The oil absorbtion of these Silenes is approxi- 
mately 10% higher than alumina hydrate. 


EXPERIMENTAL PROCEDURE AND DISCUSSION 


A standard peacock blue formula was secured and inks 
were made substituting each Silene in its turn for alum- 
ina hydrate. An alumina hydrate extended ink was also 
ground as a control sample. Each ingredient was 
weighed into a tared beaker after which the batch was 
mixed with a spatula until the pigments were thoroughly 
wetted. The mixture was then given three passes on the 
laboratory three roller mill. The roller settings were 
not changed between batches so each one was disbursed 
to the same degree. 


The lower oil absorbtion of the alumina hydrate gave an 
ink which had a viscosity too low for comparison of print- 
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ing characteristics, so a second ink was made which had 
the same consistency as the Silene inks. 


Prints of each ink were made on the Hacker prooving 
press, and the printing properties of each were noted. 
All these Silene inks laid equally as good as the alumina 
hydrate ink and none were any more mottled that the 
alumina hydrate ink. (See printed proofs attached). 
Samples 1, 2, 3 and 4 of the 175-122 series (see Table I) 
were taken for the livering test. This test was carried out 
by placing an ounce of each ink into a one ounce slip 
cover can. The covers were put on, labelled and the 
cans placed in an oven set at 160° F. After 96 hours 
the samples were examined for livering. None of the 
samples showed signs of livering. The only noticeable 
change was a slight loss of flow and length in the Silene 
inks. 

This work is not to be considered complete but is in- 
dicative of what may be done. 


TABLE I 
FORMULAS OF 175-122 SERIES USED IN THIS 
WORK 
Ingredients 1 2 3 4 5 
Peacock Blue X-380 Sun 30.0 30.0 30.0 30.0 30.0 
Silene A-1 (2-16-6) pH 5.7 20.0 — — — — 
(2-15-2) pH 5.9 — 200 —- — — 
” -(2-16-7) pH 6.3 —- — 200—_— — 
Krebs Alumina Hydra —- — — 20.0 20.0 
Paste Drier 25 25 25 25 35 
OO Linseed Varnish 40.0 40.0 40.0 40.0 30.0 
#2 Linseed Varnish im 75 TS 175 is 


/s/ Stanley H. Southard 
Stanley H. Southard 


>» 
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175-122-2 
3/25/43 


General Printing Ink 


Corporation 


100 SIXTH AVENUE, NEW YORK, N.Y. 





(Not a true color copy of original exhibit.) 
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175-122-3 


General Printing Ink 


Corporation 


a. 
“Td 
DI 


100 SIXTH AVENUE, NEW YORK, N.Y. 





3/25/43 


(Not a true color copy of original exhibit.) 
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175-122-5 


General Printing Ink 


Corporation 


1OO SIXTH AVENUE, NEW YORK, N.Y. 


(Not a true color copy of original exhibit.) 
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Filed July 13, 1956 Harry M. Hull, Clerk 
Pls. Ex. # 20 
Kissling 
C. A. 192-54 


Chalk. 

12-17-42 CaCO, for dentifirices trade 
from CaCl, and NaHCO; 

68037 


Materials © 
20 gal CaCl, settled approx. 125 gpl CaCl, 
15 pounds dense refined bicarb. 


Batch #1 (Procedure. 


Added refined bicarb to settled CaCl. solution by sift- 
ing and agitation with lightning mixer in rubber lined 
drum. Time for adding bicarb, 7 min. 

Temperatare of CaCl. at start 60° F. 

” Slurry at finish 47° F. 
Twaddle of CaCl, Sol. 27 @ 60° F 
Continued agitation for 5 min. after addition of bicarb. 
Removed small sample and filtered and washed and dried. 
Let bulk settle 214 hrs. 9:47 to 12:10, siphoned of clean 
liquor added 25 gal. water (city) agitated about 3 mins. 
settled 30 min. Siphoned repeated washing filtered slurry 
and dried. 


Batch #2 12/18/42 
CaCl, 25 gal. approx. 
NaHCO; 16 pound. 
Temp of CaCl. 120 at start. 
» ®” Slurry 96 at end. 
Added Bicarb. by sifting while agitating CaCl, Sol. 
Time of addition of Bicarb, 20 min. 


504A | a 


1/7/43 Batch #10 ” 
Water , 25 gal. = 
NaHCO; 35 pound a 
CaCl. 22 gal. 1 pound/gal 22 pound 
Added NaHCO, to water in nickel drums heated to ia 

120° F. while agitating with lightning mixer. e 
Added CaCl, to NaHCO, Solution z 
Time 20 min. 

Temp. 120 start; 130 finish. i 
Continued agitation 15 min. + 


Washed by decantation 

First & 2nd wash added about 14 NaHCO, 
First wash heated to 140° F. - 
2nd, 3rd & 4th wash cold water * 
Screened slurry thru 200 mesh. 
Filtered and dried @ 200° F. 


Batch #11. 1/14/48 
Water 25 gal. ~s 
NaHCO, 35 Pound = 
CaCl. Sol. 20 gal. 


3—2# Samples sent to 


Frank Waldo 

Columbia Chemical Division “on 
30 Rockefeller Bldg. pe 
New York City 


By Parcel Post 
Special Delivery 


Added CaCl, to NaHCO; Sol. : 
Temp.—8s0° F. see 
Time—25 min. ‘a 
Agitated 15 min. after adding CaCl, 

Washed with cold city water by decantation. _ 
Batch #12 ™ 

1/19/43 ii 
354% NaHCO, 

25 gal. H.O ol 
22 gal. CaCl. (Blow off) 125 gpl a 
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Added Bicarb to water and heated to about 80° F. 
with steam 

P.Pt. by adding CaCl, Sol. slowly (20 min.) to Bicarb. 
Continued agitation 30 min. Settled and washed 4 times 
by decantation. 

Passed 4th wash thru 200 mesh screen, used small 
pump and filtered in small Moore’s filter. 

Sucked ppt as dry as possible on filter then dried in 
oven. 

Milled in hammer mill. 

Color dark 

App. sp. gr. 1.04. 

Flow good. 
1/25/43 Passed thru Ramond whizzer—No separation. 

App. Density, 1.17 


Batch 13. 
1/21/48 
40 pound NaHCO, 
30 gal H.O 

Added Bicarb to water and heated to 120° F. by live 
steam. 

Dissolved 35 Ib. flake 78% CaCl, in 15 gal of hot water 
filtered thru Moore filter and added slowly to bicarb sol. 
(Time: 30 min.) 

Decanted mother liquor, washed with cold water 4 
times. After first wash removed about 4 pounds (dry) 
CaCO; and finish washing on filter (funnel). Required 
about 1 gal hot water to wash free of chlorides. PPt 
remained white, app. sp. gr. 111 (Colgate Palmolive 
Peet test) 

Remainder washed by decantation—screened thru 200 
mesh and sucked as dry as possible on filter. Dried in 
oven and milled in Raymond hammer mill. 

1/23/43 18 pound Sample of Batch 13 sent to Navarre, 
Detroit. 
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1/15/43 Special blend of Silene & CaCO, for Navarre, 
Detroit. 


#1. 75% CaCO, Batch #4 Silene Batch 64 A-1 
app. Density .644 
#2 50% CaCO, Batch #4 Silene Batch 64 A-1 
app. Density .356 
#3 25% CaCO, Batch #4 Silene Batch 64 A-1 
app. Density .239 
#4 Added 2 pound Silene (Batch 64 A-1) to Sat Solu- 
tion of bicarb containing 31% pounds NaHCO, then ppt 
CaCO; by adding CaCl. solution washed & dried ppt. 
app. Density .47 


1/25/48 Special. 


Ball milled 20 pounds Silene (Batch 64 A-1) to which 


135 gms Resin (144%) had been added for 3 hours. 
app. Density from fall mill .466 
ha Density after hammer milled .267 


2/11/42 Batch 15 
PPd in 800 gal cone bottom tank. 
Bicarb sol. 300 gal 1.01 lb./gal @ 70° F. 
CaCl, sol. 230 gal 1.04 Ib./gal @ 152° F. 


Bicarb sol. filtered into reaction tank. CaCl, solution 
added thru bottom drain line at rate of about 3.3 gal/min, 
no agitation until 10 min after all CaCl, had been added 
then agitated for 45 min and raised temp from 100° F. 
to 120° |F., let settle for 1 hr. and started to filter on 
Moores filter for draining slurry from bottom into small 
filter pan then transfering to large pan for washing. 


First 3 leaves dried and milled. 

Sample 15-1 app. Dens. 1.33 

Remaining leaves (4) dried & milled, Sample 15-2-B 
app. Den. 1.22, then returned to oven for 24 hrs. for 
redrying. 

Sample 15-2-C app. Density 1.22. 

Remilled 15-2-D app. Density 1.29 








2/25/43 
Chalk Silene blend. 
3900 gms Chalk batch 15. Vol. Density 14.00 gms. 
app. Density 1.29 

1300 gms. Silene A-1 Batch 4 pH 6.2 

free H.O 8.25 

Ign. Loss 29.2 
Ball mill for 1 hr. 

Vol. Density 6.7 gm/On 

2 Ib. Sample to Navarre. 


3-3-43 

Dense chalk from Blow off and Bicarb. 3-317-K43 
to 400 lb. Bicarb in about 400 gal of city water in re- 
action tank, added 250 gal B.O. 


Temp of Bicarb Sol. 75° F. 

Temp of B.O. Sol. 144 to 154° F. 

Time of addition 25 min. 

B.O. pumped to reactor thru carbon candle filter. 


Agitated with lightning mixer while adding B.O. and 
continued agitation for 1 hr. 
Washed by Decantation. 


Density. 


hand crushed 10.3 gm. p. cu. in. 
milled sl 
classified 144 ” 

fines 12.55 ” 


Dense Chalk. Batch 920 


Dissolved 72007 Crude Bicarb. in 7200 gal of caustic 
evaporator condensate in rubber lined tank in chloride. 
Water cooled to 80° F. before dissolving bicarb. 


Bicarb dissolved by slurrying in 50 gal. drum and 
pumping to tank. 
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9/18/43. Started adding CaCl. to bicarb. 250 gal 40% 
CaCl. diluted to 950 gallon with hot condensate and 
added to Bicarb solution. 


4 Batches of Chloride added or total of 1000 gal. 40% 
CaCl, two batches added 9-18-43 and 2-9-2043. 


Agitated overnight and after settling siphoned of clear 
liquor, washed 3 times by decantation with hot conden- 
sate. 





Removed from tank by washing into 50 gal drums and 
transfered to div. Lab for drying. 


Before drying the slurry was screened thru 120 mesh 
screen to remove foreign materials. (Chiefly paper fiber.) 

The screened material was settled and the heavy mud 
dryed in Buffalo dryer then, 


1. Passed thru classifier. 
Some lump not broken in. 


2. Milled & classified. 


400 pounds 8 bags to 
Iodent Chemical Co. 
Detroit, Mich. 


Labeled M.C. 920 Density 16.25 g/in* 


Analysis 
Ign Loss 45.98% R,QOs.......L.01 Insol—.02 Screen 
mesh 

Ca @ CaCO; 96.70% Na@Na.0 89 S-- @ CaS.005 
Mg @ Mg CoO, .08 M.O. Take Na.O .091 Loss @ 105, .01, 
on 200, .005 
on 325, .020 
SiO. .05 Pht Take Na-O .019 H Metals, None 


10-1843 10 Pounds to Colgate-Palmolive-Peet Co. 
M.C. 920 
Bulk Density 15.80 g/in* (Scott Volumeter) 





Ds 
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10 Pounds to E. R. Squibb & Sons 
M.C. 920 
Bulk Density 15.80 g/in® (Scott Volumeter) 
12 oz. Sample to Bristol Meyers Company. 


Dense Chalk, Silene Blend. 


Blended 75% by Weight Dense Chalk M.C. 920 and 
25% by weight Silene EF-A-1 B-912-43B by mixing in 
ball mill for 1 hr. 

Batches 50 Ib. M.C. 920 

1634 Ib. Silene E.F.-A-1 B-912-43B 
About 15 lb. of pebbles added to assist in mixing. 
Bulk Density, 5.3 g/in* 
FF-Al Silene 


9/543 Treated 2 bbl. Silene wet cake from Silene wheels 
with Aluminum Sulfate. 

Pulp reslurried in turbo mixer and Sat. Sol Aluminum 
Sulfate added until distinctly acid to Bromo thyml Blue. 
More pulp added until slurry had a pH of 7.2. 

Filtered, dried and milled. 

Dried & milled product pH 6.8. 


Wt., 130 Ib. 
B-95-43 

Samples to Request # 
10 lb. Atlantic Caleomine Co. 394 
10 Ib. Insul-X 392 
10 lb. Prescott Paint Co. 390 
10 lb. Charles Hellmuth Print Ink Co. 514 
25 lb. Eagle Printing Co. 492 


2-10 lb. bags & 40 lb. bag to Sample room 


9-12-43 Treated Silene pulp from Silene filter with 
Aluminum Sulfate to pH 7.15 in 800 gal tank. 

filtered and dried about 14 Batch 

pH dry, 6.2 B-91243A 240 Ib. Total 
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9-18-43, Remainder added about 5 gal more of pulp (blue 
to Bromo thymal blue.) pH 7.75 filtered & dried. 
pH dry,61 3B-912-48B 305 Ib. 


9-2043 Treated 2 drums Silene pulp with aluminum sul- 
fate for blending with CaCO; 
pH wet slurry, 7.9 
Dry Silene B-918-43 100 lb. 


10/9/43 Porene 
Blended 4 samples of EFA 1 Silene and Chalk for 
Porene Samples 


Chalk #1 Classified Chalk C 80% 


& B-912-43A Silene 20% 
Silene #2 Milled & Classified Chalk M.C.* 
B-912-43A Silene 20 


#3 Reclassified Chalk R.C. 80% 
B-912-48A Silene 20% 


#4 M.C. Chalk 80% ) Ball 
B-912-43A Silene 20% ) Milled 
#5 M.C. Chalk 75% ) Ball 


B-912-43A Silene 25% ) Milled 


Sent small sample to Navarre 
also sample of M.C. Chalk. 
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Docket Division, Jan 19, 1953 U.S. Patent Office 


Pls. Ex. # 9-7 


Allen v. Bertorelli 
Interference No. 84329 


ALLEN EXHIBIT 7 
K. W. Guitteau, Notary Public 


12/9/41. Obtained 2 gal of sludge, from tank at silene 
building, of water from stock spray water. 


Filtered, dried & milled. 
TW of sludge 38 @ 60° F. 
Color ” Dark. 
” ” dried pulp—dark. 
Ck. tubes, see p. 138 


12/9/42 Obtained % drum Silene slurry from #3 Dorr. 


#6 Approx. % treated with 10% (AL)2(SO); Solution 
to greenish yellow with thymo Bromo Blue at 180° F. 
and agitation. 


Filtered and washed hot. 

Dried and milled. 
change 68036 #7 2nd 1% treated cold with Al.(SO,); to 
greenish yellow to thymo Bromo Blue indicator filtered 
cold & washed with hot water. | 

Treated @ 75° F. Wash. 180° F. 


Analysis 

Sample # pH H.O Free on 150 on 325 
6 5.7 12.26% 17% 59% 
7 7.0 8.63% 10% 04% 


3 lb. sample of each to sample room 12/11/42 
2-15-43 


Treated A-1 silene with alum 
Approx. 250 pounds treated in 7 batches. 


Bateh # 2-151 K 
2-152 K 
2-163 K 
2-164 K 
2-165 K 
2-166 K 
2-177 K 


3-143 Retreated 2-152K; 2-163K; 2-164K; 2-166K & 
2-177 K 


Sample 3-31 K to Lab for analysis. 
Dried in oven 5.7 9.3 27.6 


3-543 50 pound from #1 & #5 sent to Sleight Metallic 
Ink Co., Chicago, Ill. Sample 2-165K pH 5.7, moisture 
5.26%, Ign. Loss 22.%. 


3-1343 Blended 55% A-1 Silene pH 5.4 and 45% Silene 
neutralized with Neutral Red. pH 78 by mixing in ball 


mill for 114 hrs. 50 lb. sample sent to Navarre. 
Remarks: This sample appeared to be much denser after 
milling, also more granular. Sample to Lab. 


pH — 

H.0 Free— 

Ign. Loss — 

Sereen 325—4.31 #150 3.98 


3-16-43. Neutralized approximately 50 Ib. pilot plant 
H.F. Silene (Batches 27830) with aluminum Sulfate for 
50 pound sample to Chas. Lennig Co., Phila., Pa. 

Sample No. 3-16143 


pH —6.8 & 6.5 
H.0 — 
Ign. Loss — 


3-181-43 Neutralized app. 50 pound pilot plant ELF. 
Silene (Batches 27829) for Mead Co., Chilicothe, O. 
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Sample No. 3-181-43 


pH 52 & 56 
H.0 
Ign. Loss 


3-18-43 5 pounds Samples from batches 2-162 K, 2-166K 
and 2-167 K sent to: Dr. Talbot, General Printing Co., 
Request 147 (Tech Service, Request No. 6580 2/10/43) 
and C. A. Greene, Paint Eng’r Inc., Request 146 


3-23-43 Sleight Printing Ink Co., Chicago. 


6-10-43 
Treated 250# EF Silene Batch 2-12-43 with approx. 
200% Alum. 


Treated in turbo mixer. 

pH. Turbo Mixer full 6.8 

pH. Gate agitator tank 1% full 7.3 

Mixed the two batches and let stand overnight. 


Filtered above Slurry and dried in Buffalo dryer until 
6-22-43 


6/23/43 pH on dryed & milled 5.80 
. pH on slurry 5.78 
Gs pH on Check Sample with pH 6.7 and standing 
in bottle for 10 days 5.97 
Free moisture 5.09% 
Ign. loss 22.69% 


6/28/43 Treated 2.250 gms. sample of ER Silene with 
approx. 200 gm. alum. 


#1 Silene slurried then dissolved alum added. 
#2 Alum dissolved in water then dry silene added. 


Samples #1&2 Slurry 
1-1 & 2-1 filtered, not washed & slurried 
1-2 & 2-2 filtered, washed & slurried 
1-3 & 2-3 dry silene not washed 
14 & 2-4 dry silene washed 
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Sample #1 #1 1-1 1-2 1-3 14 1 
pH 6.65 6.73 6.47 6.34 634 6.39 


Sample#2 2 21 22 23 24 2 
640 628 626 615 610 5.61 


Neutral Silene 


9-1243 Treated approximately 400 Ibs. of silene (14 
drums wet cake from filter) with aluminum sulfate. The 
wet cake was slurried with city water in the turbo 
mixer to approximately 1 lb. Silene per gallon of water. 
Aluminum sulfate solution was added until the slurry 
was acid to bromo thyml blue then pumped to storage 
tank (R.L.) equipped with lightnin mixer. When all the 
silene (12 drums) had been treated, 2 additional drums 
were slurried and pumped to the storage until after over- 
night standing the pH on the slurry was 7.2. 


The slurry was then filtered on Moores filters and the 
cake dried for 4 days in Buffalo dryer. The dried Silene 
then milled and bagged. 


B-912-43 


Samples to: Colgate-P.-P. Co. 2 12-0z. bottles 
Eagles Printers, Inc. 25 = Ibs. 
Sleight Metallic Ink 200 +” 
Sherwin Williams Tl 
International Printing Ink 40 
Charles Hellmuth Print. Ink 
Lincoln Electric Co. 
Globe Steel Tubes Co. 
P. P. G., Pittsburgh 
Sample room 


For blending with Dense Chalks. 
10-21-40 Stock 240 Ibs. 
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Plfs. Exhibit # 33 
Filed Jul 13, 1956 Harry M. Hull, Clerk 


Library Feb 23 1926 U.S. Patent Office 
C. A. 192-54 


MODERN 
INORGANIC CHEMISTRY 
BY 
J. W. MELLOR, D.Sc. 
[SEAL] 


WITH ILLUSTRATIONS 
NEW EDITION 


LONGMANS, GREEN AND CO. 
55 Fifth Avenue, New York 
39 Paternoster Row, London 


Toronto, Bombay, Calcutta, and Madras 


MODERN INORGANIC CHEMISTRY 
§16. Aluminium Sulphate and the Alums. 


Aluminium sulphate, Al,(SO,.);—This salt is prepared 
by dissolving the hydrated oxide in sulphuric acid. Large 
quantities too are made by dissolving bauxite, and the 
purer varieties of clay in the same acid. Clay roasted 
at a dull red heat is more readily attacked by the acid. 
The crude aluminium sulphate so obtained is called “alum- 
cake,” and if much iron is present, “alum ferric cake,” 
used in the purification of sewage. A purer sulphate is 
made by heating bauxite with sodium carbonate, or by 
boiling eryolite with milk of lime. In each case a solu- 
tion of sodium aluminate—A1,0;.3Na,0—almost free from 
iron is obtained. The sodium aluminate is then decom- 
posed by a current of carbon dioxide, and the precipi- 
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tated aluminium hydroxide is dissolved in sulphuric acid. 
When the solution is concentrated, the mass solidifies to 
a white solid which does not crystallize very readily. 
The crystalline sulphate has the composition represented 
by: Al.(SO,);.18H.0. 


The aqueous solution of aluminium sulphate has an 
acid reaction, and in the presence of zine it evolves 
hydrogen; a basic sulphate is formed at the same time. 
Obviously, the aluminium sulphate is hydrolyzed in aque- 
ous solution: Al.(SO,.); + 6H.O = 2A1(OH); + 3H.SQ,. 
The basic sulphates are formed by boiling the sulphate 
with freshly precipitated aluminium hydroxide. The com- 
position of the aluminium sulphates—aluminium terva- 
lent—can be represented graphically: 


* & * 


Pifs. Exhibit # 9-32 
Docket Division Jan 19 1953 U.S. Patent Office 


Allen v. Bertorelli 
Interference No. 84,329 
ALLEN EXHIBIT 32 


E. W. Guitteau, Notary Public 
From: R. J. Wise Date: July 17, 1944 


To: F. W. Gage 


NEUTRALIZATION OF SILENE EF WITH 
ALUMINUM SULFATE 


A. Abstract 

The neutralization of Silene EF with aluminum sulfate 
has been studied and the titration curve determined. It 
requires 0.57 grams of A12(S04)3 . 18H20 to lower the pH 
of 1 gram of slurried Silene EF to 7.0 and 0.68 grams 
to reduce the pH to 6.0, complete neutralization. 
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B. Introduction 


Paper companies are often interested in the relationship 
between Silene EF and alum, especially in the effect each 
has on the pH of pulp slurries containing the other. It 
was the purpose of this work to establish the Silene EF- 
alum neutralization curve in an aqeous medium, and 
bring about a better understanding of this relationship. 


C. Experimental—Notebook No. 1850, Page 52. 

5.0 gms. of Silene EF were mixed with 95.0 gms. of 
distilled water and the mixture stirred with a mechanical 
agitator equipped with a glass stirrer for about 5 minutes. 
The pH of the slurry was then determined with a pH 
meter. A solution of aluminum sulfate (ca. 180 gms. 
A12(S04)3/liter) was then added in small increments to 
the well agitated slurry. After each increment of alu- 
minum sulfate was added the pH of the slurry was 
measured as soon as equilibrium was established. In the 
early stages of the titration as long as 10 minutes were 
required for equilibrium to be attained. In the latter 
stages equilibrium was established in a very short time, 
less than a minute. The titration was continued until the 
addition of aluminum sulfate had no more effect on the 
pH. 


D. Results and Conclusion 


In Table I are listed the results in tabular form, while 
the accompanying chart portrays the results graphically. 
It will be observed that complete neutralization (on the 
basis of the CaO in the Silene EF) occurs at a pH of 
6.0, while about 80% of the Silene EF is neutralized at 
a pH of 7.0. 


The increments of aluminum sulfate added were in 
some cases not sufficiently small to determine the shape 
of the curve with a high degree of accuracy. However, 
the shape of the curve is essentially correct, although the 
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vertical section is probably more vertical than pictured, 
the transition points being very sharp. 


/s/ RB. J. Wise 
R. J. Wise 
jg 7/18/44 


ce. A. Pechukas (2) 
F. Strain 
Patent Dept. 
L. B. Taylor 
TABLE I 


Titration of Silene EF With Aluminum Sulfate 
5 Gms. of Silene EF? in 95 Gms. of Water 


Mls. of Gms. Gms. 
A112 (S04)3? All2 (S04)3 A12(SO04)3 . 18 H20 pH 
0.00 (Start) 
2.00 


3.88 
3.65 
3.60 
3.55 
3.03 
3.00 
3.45 
3.40 


1Silene EF Analyzed 17.07% CaO; 62.99% Si02 
2 A12(S04)3 Analyzed 176 Gms. A12(SO04)3 Per Liter. 





SILENE NEUTRALIZATION CURVE 


LBS. ArgSQ)>18H,0 PER LG. SILENE 
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Pltfs. Exhibit 9-38 A to 9-38 F 


ox Use Since 1780 


J. M. HOBER,D 


MANUFACTURERS OF 


PRIATING INKS 
DRY COLORS-VARANISHES CAGLE A00@ES6, EXCEEO- NEW YORK 
CARBON BEACKS- CLAYS TELePnone, MEDALLION 3-3030 


460 WEST 342 STREET, NEW YORK, NY. 


Sept. 2nd, 1942 


Pittsburgh Plate Glass Company, 
Att: Mp. Frank Waldo: 


Barberton, Ohio 
Gentlemen: 


We believe it best to cancel our order 
A5786 for two tons Silene. 


Our laboratory reports that they are 
into trouble with inks containing 
the material bodying up on standing. 


The next time you call on us in New 


York we will let you talk to our chemist 
relative to the matter. 


Yours very truly, 
J. M. HUBER, INC. 


CEC/M 


Allen v Bertcrelili - 
serference No. 04,329 rs aide: 
&LLEN EXSISIP 38-a to 35-f, ine ff) EC ke’ 


acaee Sjotary Public \ SEP 4 4942 


ee TECH. SERVICE DEPT. 


Gly e ey 





September 8, 1942 


Jo MN. Huber, Incorporated 
460 est Sth Street 
Ncw York, New York 


Attention: Mre C. E. Cubbison 
Gentlemens 


“e have yours of the 2nd and as requested 
will cance] your order AS786 for two tons of Silene. 


‘Ye regret to note that Silene shows a tenuency 
to thicken up on s‘anding in some inks. This undoubtedly 
is due to the pH of Silene (10.1) being neutralized by 
high acid vehicles. 


The writer looks forward to discussing this matter 
with your chemist, and in the meantime ve are sending to 
you a 10 poumd sample of Silene Ael which is a pilot 
Plant product, not yet in commercial production. 


Silene del has a pH of 7 and therefore should 
not conflict with your ink oils even though they are 
highly acide 


We hope that you will find that this will over= 
come the difficulty that you have experieoed. 


Yours very truly, 


P3BdS 


CC: idfe Pe Le Kimmell 
Pittsburgh Office 





Request For Samples of Columbia Products 


Wu 
~~ 
Request by—__Prank Walde 0 
>) 


PRODUCT 


CAUSTIC SODA 


meant 
1A aon 


Send this request to: bai COLUMBIA ALKALI CORPORATION, TECHNICAL SERVICE DEPARTMENT 
BARBERTON, OHIO 





When the writer called on you recently, Mr. Rosem asked 
that we send you a emmple ef Silene A-l EF, pH 7. We are 
marked for Mr. Rosen*s attention, 10 pounds of Silene A-l, pH 7. 


This is from our pilot plamt and has been produced in 
erder to overcane the tendency which was found in some vehicles 
of Silene to thicken, empecially whan ea high acid of] is used. 


Silee 4-1 EF has been made by repocessing Standard 
Sileme so that the pH of 10el has been reduced to pH 7. 


We have not produced the Silene del ©F commercially and 
therefore have not est a price on it, but believe the price will 
be practically the came as Standard Silene if the material as 
new sems likely, is added to our stendard products. 


We will be able to supply you with larger quantities 


for practical testing if you find the 10 pound sample to be of 
interest.o 


Very truly ycurs, 


Prauk Walde 
Fie BSS 


CC: Mre We Ie Galliher 
New York 
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PITTSBURGH SALESMAN'S 
PLATE GLASS COMPANY CALL REPORT 


COLUMBIA CHEMICAL DIVISION 














Company Name__Je Mie Huber, Incorporated oF Salesman Frank Waldo 
Buying Address__460 ‘iest 54th Street _, New York, New York Date__Octse 27, 1942 . 


place.—As 2 considerable quantity of their ink is shipped to South 
~t. America _.and may have to be in the cen upwards of a year before being 


: used, they cannot risk having an ingredient in the ink that will thicken. 
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cea 


Request For Samples of Columbia Products 














Request N 
— ap= via Lffraene City & State_Mew York, NewYork 
Request by. Attention_M’e Se Besem 



































PRODUCT EE PRODUCT mouncs | UARt 
CAUSTIC SODA ae MODIFIED SODA _ 
Solid Na 100 
Flake CF-1 a Mo, 200 — 
Flake CP-1A yer eer ste. 300 
Flake CF-2 ne Rincncitiaied hide — 
Flake CF-6 ea cae Cleaner and Cleanser 
Powdered ——|—— eae 
oo rn Se iatighas Cs 
Liquid 50% bee CAUSTIC ASH 3 
Liquid 73% — 10% 
SODA ASH — 36% 
Light 3% 
Pasties aa eee Fe 
Dense P-2 oe 71% Flake Altai 
Dense P-4 rae Phosflake 
Denes Ps Ee Gee: MISCELLANEOUS 
= rere’ ae OA =: 
U. & P. Powdered Hennig Purifier 
U. & P. Granular me 
Technical Powdered + Calcene 
Flour Blend el 
i a en 
Gers a 
= a 
Remarks: ___A¥® ® but we can mark the 














Send this request to: THE COLUMBIA ALKALI CORPORATION, TECHNICAL SERVICE DEPARTMENT 
BARBERTON, OHIO 
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Plifs. Exhibit # 9-3 


Progress Report for November, 1941 
Date: 12/8/41 


it is felt that this is possibly a little higher than desira- 
ble. However, it is felt this is a matter of adjusting the 
filtering and washing cycle to remove the salt to a suf- 
ficiently low figure. 


Four drums of magnesia from our recent pilot plant 
work were sent to Harbison-Walker. Two drums con- 
tained wet filter cake containing about 50% solids while 
the other two contained a pumpable slurry and the solids 
content was 30%. These drums were all filled with ma- 
terial within specifications. 


At the end of this report is a graph on which is indi- 
cated an area within which the percentage values of the 
silica and lime must fall to meet Harbison-Walker speci- 
fications. On it are plotted the analysis of all the batches 
made during this test. An inspection of this plot shows 
that for the most part there is no great overall varia- 
tion of the silica content of the various batches and this 
is especially true if the points within the area are com- 
pared as. a group with those without the area. Whether 
or not the material meets specifications is dependent en- 
tirely on the lime content. 


The lime for the seven batches that meet specifications 
was drawn while the kiln was being operated at 350 tons 
of stone per day and while the lime was being hard- 
burned. The average coke factor when most of the draws 
were made was 6.29 although some specification material 
was made from draws after the average coke factor was 
lowered to 6.14. 


Back rock in the lime for the border line batches ran 
about 314% and the ‘CO, in the mill was higher. Back 
rock in the batches with high lime varied from 4 to 22%. 
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From this is can be concluded that by close control on 
the draw rate from the kiln and close regulation on the 
stone-coke ratio, specification material can be made from 
@ stone such as was used in the recent kiln test. How- 
ever, by using a lower silica stone there is less danger 
of the product being thrown without the bounded area 
by the diagonal line. 

Calcene 


A 40 ton batch of Calcene was treated with tall oil as 
a substitute for the usual coconut oil treatment for the 
Sales Department. There are indications that the dis- 
persion of oil in the pigment was not complete and this 
is being investigated further. 


Silene 
Due to the pressure of other work not much has been 
done toward preparing Silene samples with modified pH 
values during the last period. However, there is now 
available 50 pounds of material in which the alkalinity 
has been lowered with sulfuric acid. This is identified as 
Sidene B-1. 


Silene A-1: One hundred pounds of commercial alu- 
minum sulfate has been ordered and will be used to 
prepare working samples of low pH Silene. Mr. Waldo 
has indicated that for certain uses this appears more 
promising than Silene B-1. 


Silene M-1: A one pound sample was turned over to 
Mr. Waldo of Silene M-1 in which magnesium chloride 
was used as the precipitating agent. Unless this product 
should be able to command a premium price it will not 
likely be of interest unless the dolomite proposition for 
making magnesite is approved. 


Silene P-1: Mr. Waldo reports that one tooth paste 
manufacturer has done some work with the use of phos- 
phoric acid to neutralize the alkalinity of Silene and 
have produced a product which meets their specification 
and are now awaiting approval for use of the material by 
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the dental board. Phosphoric acid as quoted in the trade 
journal is currently selling at 714 to 12 cents per pound. 


The new Chemical and Metallurgical Flow Sheet and 
Data Handbook gives a flow sheet and material balance 
for a method for reacting ground phosphate rock and 
sulfuric acid to produce phosphoric acid. Using the 
quantative figures quoted in Chem. & Met and cost fig- 
ures of our own derivation, we arrive at the following 
price for making phosphoric acid for this treatment. 


oe phosphate rock at $2.50/ton 
(Chem. Industries) $ 2.94 
Freight $3.88/ton Wales, Tenn. to Barberton 5.62 
1950# 94% H.SO, at $13. 00/ton 


(Chem. Industries) 12.67 
Freight $2.00/ton 1.95 
7500 gallons cooling water at $.10/M gal. 15 
780# steam at $.15/M 12 
52.5 KWH at 0.003 16 
0.8 man hours at $1.00 80 





Cost per ton 35% P.O; (50% H.PO,) acid $25.01 


Using this figure for calculating the cost of treatment 
for one ton of Silene according to the following equations 
we get: 


2000 387 
3 'Ca(OH). . 3.36 H.Si0; + 2 H,PO, — 
1009.3 196 
Ca;(PO,)- ° 10.08 H.SiO; —- 3 H.O 
1097.28 


196 X 2 
2000 X 1009.3 — 778 pounds of acid per ton Silene 


25 
778 X 2000 = 9.70 additional cost per ton Silene 


(1097 - 1009) 
2000 X 1009 xX .04 = $7.00 return on the $9.70 
expenditure 
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At the chlorine plant it is necessary to discard about 
25 pounds of sulfuric acid from the chlorine pumps per 
ton of chlorine produced. With our present production 
of 90 tons of chlorine daily and providing this waste 
acid should be suitable for the phosphoric conversion, 
this would reduce the material cost of such treatment 
by about one-half and would be sufficient for treating 
about 3 tons of Silene. 


A sample of phosphate rock has been ordered to carry 
on this investigation. 


Plifs. Exhibit # 9-4 
Allen v. Bertorelli 


Docket Division Jan 19 1953 U.S. Patent Office 
EK. W. Guitteau, Notary Public 


Interference No. 84,329 Allen Exhibit 4 


To: FEF. R. Elmore From: E. M. Allen 
Subject: Progress Report for January, 1942 


Date: Feb. 9, 1942 


Magnesium Oxide: 


Burning tests in the 10’ laboratory shaft kiln calcining 
Herzog dolomite lime confirm the large scale test in 
No. 4 shaft kiln last November, that to produce a speci- 
fication refractory magnesium oxide it is necessary to 
hard burn the lime (one percent or less backrock). 
Tests were started on Woodville, Ohio, rock but were 
stopped to carry on some other urgent work. 


Calcene: 

Several trial batches of Tall Oil treated Calcene have 
been submitted to various rubber companies for test pur- 
poses to determine if this product can be substituted for 








620 A 


standard Calcene with a coating that will be compatible 
with synthetic rubber as Dr. Boss reports that the Re- 
search Laboratory is carrying on a thorough investiga- 
tion of this problem. 


Silene: 

About 700 pounds of each of two kinds of modified pH 
Silene filter cake were shipped to Ohio Boxboard at Ritt- 
man. In one of the samples the alkalinity ‘was lowered 
by the use of sulfuric acid and the other was! treated with 
a solution of aluminum sulfate. Both samples were 
treated until the product was slightly acid.. Mr. Waldo 
of Technical Service and myself were present at their 
plant last week and witnessed a factory trial wherein 
standard Silene was compared against alum treated Silene 
in Brightening their box liner stock. 


The technicians at the Boxboard Company agreed that 
the alum treated stock was somewhat brighter than that 
made from standard Silene. However, due} to the diffi- 
culty of getting the pulp stock from batch to batch, not 
too much emphasis can be put on the slight (difference in 
this one test. In other words, this difference would be 
significant only if it could be duplicated ; in repeated tests. 








The normal mix for a 2000 pound batch of paper stock 
is 30# Silene which requires 55 pounds of alum. With 
the alum treated Silene, 30# of pigment were used but 
only 25 pounds of alum were necessary to give the re- 
quired pH before dropping the batch with a net saving 
of 30# of alum per batch (2000 pounds) 


International Printing Ink Company of Chicago re- 
ceived a sample shipment of Silene last August and on 
the basis of some laboratory work more recently ordered 
5 tons of material. In attempting to process part of the 
material in this shipment they found that it fell way short 
of the trial shipment that they had originally received 
due to being very much off color from iron rust contami- 
nation. This contamination is not apparent in the dry 
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finished Silene but yields a very dirty brown paste when 
dispersed in clear litho-varnish. 


Checking into the source of the contamination it seems 
that it is due mostly to rust scale dropping into the tanks, 
filter wheels, etc., from the hoods and roof and we prob- 
ably have a much worse condition in this respect during 
the winter season when there is considerable steam con- 
densation on these members. 


If production were to be continued in the present units 
it would be undoubtedly advisable to apply corrective 
measures to prevent this scale from falling into the 
product but since the Silene plant is now practically com- 
pleted and production will be transferred shortly to the 
Dorr Tanks, this condition should be pretty well cleared 
up in the new plant. 


Considerable time was spent in the laboratory making 
up samples of lowered pH Silene using both sulphuric 
acid and alum. 


Some time is also being devoted to the treatment of 
Silene slurry with wetting and dispersing agents of vari- 
ous types. This work is being carried on at the request 
of Technical Service and two things in particular are 
being watched for: first, to see if the pulp of a slurry 
so treated on filtration will show an appreciable reduc- 
tion in water content; and second, Silene shows certain 
advantages when incorporated in lithographic inks. How- 
ever, lithographing is done with water present at a cer- 
tain step in the operation and upon contact of the ink 
with water it sets up very hard and no longer behaves 
as an ink. It is hoped that by the use of wetting agents 
the nature of Silene can be so changed that this reaction 
will no longer take place. We have had no encourage- 
ment from the product tried so far and T feel there is 
little hope for success because throughout the colloid 
literature one can only find reference to the strong bonds 
existing between silica and water. 
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Pifs. Exhibit # 24 
Filed Jul 13 1956 Harry M. Hull, Clerk 
C-A-192-54 


AN INVESTIGATION TO DETERMINE THE SIZING 
EFFECTS PRODUCED BY STANDARD SILENE 
AND DRY ROSIN SIZE 


March 1-~- April 1, 1943 
Object 


This investigation was undertaken to determine if sat- 
isfactory sizing results could be obtained with standard 
Silene as a paper filler and a standard grade of dry rosin 
size. In previous runs attempts had been made to secure 
good sizing with wax sizes but with indifferent results. 
Silene A-1, neutral Silene, when employed as a paper filler, 
indicated slight advantages over standard Silene in pro- 
ducing effective sizing, but was inferior to the latter in 
opacifying power and brightness. Hence, work was un- 
dertaken to determine if saticfactory sizing with standard 
Silene could not be obtained and thereby take advantage 
of its superior qualities in developing maximum optical 
effects. The plan developed for sizing was applied to 
three pulps: Solka, a high grade of bleached sulphite; 
Soundview, a grade of commercial sulphite; and rag stock. 


Procedure 


In preparing the stock for hand sheets the procedure 
was followed that had been found to be most suitable for 
sizing in earlier phases of this investigation. For each pulp 
used in this study the beating time was first determined 
that was required to develop the desired final freeness. 
Then a charge consisting of 400 grams of oven-dry pulp 
and a total of 2000 grams of water was beaten for 10 min- 
utes. Without stopping * * * 
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* * * over the Titanox-C to obtain almost identical physi- 
cal and optical properties. 


Optical Tests: The optical values that were obtained in 
this series of runs agreed with the values obtained in ear- 
lier investigations. Increasing amounts of filler produced 
a greater increase in brightness and opacifying power with 
the commercial sulphite and rag pulps than it did with 
the high-grade sulphite. 


Physical Tests: The results of previous runs were dupli- 
cated in that it was found that an increase in the amount 
of filler brought about a decrease in bursting strength 
with no apparent loss in tearing strength. The greatest 
decrease in bursting strength was found in the series of 
runs on rag stock. The burst factor decreased to about 
37% of the original value as compared to a drop of 72% 
of the original burst for the commercial sulphite. This 
comparison was made with the unfilled paper and the 
paper in which 5% filler was added. 


Conclusion 


It has been shown that effective sizing can be obtained 
by employing standard rosin size in a paper filled with 
standard Silene. This was accomplished by the application 
of additional but not excessive amounts of alum. In prac- 
tise this method would be feasible in loading a paper with 
as much as 5% standard Silene, without introducing an 
abnormal alum cost. 


Standard Silene, when employed in the manner described 
in this investigation, is directly comparable to Titanox C 
in the development of desirable physical and optical prop- 
erties in the paper, and is superior to Silene A-1 in the 
development of these properties. 
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and subsequently treated with calcium chloride solution.'* A catalyst for 
the destructive hydrogenation of heavy petroleum fractions consists of a 
precipitated calcium-magnesium silicate on which is deposited molybde- 
num trioxide to the extent of 1 to 30 per cent by weight.'** During the 
catalytic step, molybdenum trioxide is partially reduced in the presence 
of hydrogen at the high temperatures employed. Magnesium silicate 
cracking catalysts are regenerated by purging with steam and oxidizing 
with an air-flue gas mixture containing from 5 to 10 per cent of free 
oxygen.!89 

A silica-magnesia hydrogel is converted to a corresponding alumina 
compound by treating with aluminum salt and washing out the magnesium 
salt 1% 

Fillers. Magnesium silicates have given good results as extenders for 
house paints. Exposure tests and public approval give them a high rating. 
The body given the paint by the extender tends to reduce the amount 
of thinner required for application.™! . 

Magnesium and other silicates co-precipitated with rubber latex may 
act as reinforcing agents and have the advantage of forming with the 
rubber crumb-like masses which are easily washed.!*? These are discussed 
further in connection with calcium silicates on p. 230. The adherence of 
such masses to surfaces of glass or metals is improved by the finely divided 
silicate.1** 


Calcium Compounds 


The reactions of soluble silicates with calcium compounds in systems 
containing water are of interest in connection with the study of soils, 
fertilizers, and pharmaceutical preparations in which absorbent or antacid 
properties are of value. They relate also to the purification of water, the 
action of detergents, the preparation of catalytic agents and of gels for 
soil solidification, and to the reactions by which cements and coatings 
made from silicate solutions are rendered insoluble by treatment with 
calcium salts (Fig. 5.41). 

Phase Studies. Much of the research in this field has been directed 
either to the preparation of definite chemical compounds or to the eluci- 


187 LaLande, W. A., Jr., U. S. Pat. 2,350,282 (1944). 

18 Montgomery, C. W., McKinley, J. B., and Anhorn, V.J., U. S. Pat. 2,440,869 
(1948). 

189 Hemminger, C. E., U. S. Pat. 2,488,439 (1948); Corner, E. S., and Kearby, K. 
K., U.S. Pat. 2,529,283 (1950). 

199 Hunter, E. A., U. S. Pat. 2,472,830 (1949). 

191 Vannoy, W. G., Am. Paint J., 30 (6B), 25 (1945). 

193 Murphy, E. A., U. S. Pats. 1,970,469 (1934), 2,033,480 (1936); Murphy, E. A., 
and Madge, E. W., U.S. Pat. 1,993,279 (1935). 

193 Sowa, F. J., U. S. Pat. 2,341,885 (1944). 
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dation of problems concerning the behavior of calcareous cements. Inter- 
pretation is often difficult for lack of information as to what remainea 
in solution above the siliceous precipitates. The products of reaction at 
atmospheric temperatures are gelatinous precipitates of varying com- 
position, the calcium-silica ratio in the precipitate being usually related 
to the alkali metal-silica ratio in the solution. Flint and Wells studied 
the system CaQ-—-Si0.—H,0O at 30°C. They prepared solutions con- 


Fig. 5.41. Whitewash prepared with silicate and salt is weather-resistant and attrac- 
tive as a protective coating on a yacht club trellis exposed to salt spray. 


taining 0.45 gram SiO, and 0.0025 gram CaO per liter by boiling a purified 
granular silica gel with dilute Ca(OH), for several days. On cooling, these 
solutions became a light blue color and showed Brownian movement when 
examined with the ultramicroscope. They were mixed with Ca(OH), solu- 
tions in various ratios. In Fig. 5.42, A represents the silica sol and B the 
calcium hydroxide solution. Voluminous precipitates settled out rapidly, 
leaving clear solutions without particles in Brownian movement. These 
solutions were maintained at 30° +.05°C for a month and the CaO:Si0O. 


1% Flint, E. P., and Wells, L.S., Bur. Standards J. Research, 12, 751 (1934); Baylis, 
J.R., J. Phys. Chem., 82, 1236 (1928). 
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ratio determined from the known composition of the original and final 
solutions. The glass of the reaction flasks did not remove appreciable 
quantities of lime. 
~ Kalousek explored portions of the quaternary system soda-lime-silica- 
water at 25°C and reported data on the composition of solutions and 
precipitates in the presence of 6, 13, 50, and 96 grams of Na. per liter.' 
The silica was derived from a sodium silicate of the composition 
Na.0:3.34SiQ2, and a pure calcium hydroxide of particle size less than 


x | 
‘0 Ql 02 038 04 05 06 07 08 09 10 LI 12 

ordinate—Silica in solution (g/l) 

abscissa—Lime in solution (g/l) 
F1G. 5.42. Silica sols (A) mixed with saturated solutions of Ca(OH). (B) were used 
to show the approximate solubility and ratio.of compounds formed in the CaQ-SiOz- 
H.O0 system at 30°C. (Flint and Wells) Solid phase of CD, approx. SiO: hydrate; of 
DE, approx. CaQ:2Si0.; of EF, approx. CaO:SiO.; of FB, 2CaO:SiO, or a solid solu- 
tion of CaO:SiO, and Ca(OH)>. 


1 micron was the source of calcium for most of the experiments. “A com- 
parison of the two diagrams (Fig. 5.43, left) indicates that the gels in 
contact with solutions of the same mol per cent composition have about 
the same compositions. Noting that a given mol per cent of SiO. at the 
two Na.O levels does not represent the same concentration of SiOz in 
solution, it follows, therefore, that the ratio of SiO.:Na.O in solution 
governs greatly the composition of the gels.’’!° The mixtures at the 96 
grams Na,O level having SiO, concentrations in excess of 90 grams per 
liter contained exceedingly fine grained precipitates which passed readily 
through the filter, even after seven weeks of aging. The difficulty of the 


195 Kalousek, G. L., J. Res. Natl. Bur. Standards, $2, 285 (1944). 
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separation probably accounts to a considerable extent for the lack of 
smoothness in the relations of the data. “‘This investigation has shown 
that gels co-existing with crystalline Ca(OH). and with solutions contain- 
ing between 0.0 and 100 grams of Na.O per liter have compositions that 
range between about 2Ca0Q:1Si0O.:zH.O and 0.25Na,0:1Ca0O:1SiO2: 
zH.0.”'® Increasing the concentrations of SiOz in solution at the 6 mol 
Na.O level increased the Na.O:SiO. molar ratio of the gel up to a value 


No2O 
Fic. 5.43. Relations in the four-component system Na:O-CaO-SiO,.-H.0 at 25°C can 
be visualized by plotting ternary diagrams at a constant Na,O content and constant 
H.O level of 55 mol per cent for solutions unsaturated by CaO. Tie lines connect the 
composition of the gel, shown as a curve, with the original sodium silicate solution. 
Compositions are given in mol per cent, anhydrous basis. (Kalousek) 





of about 0.2, where it remained approximately constant, but the ratio of 
CaO to SiO, decreased with increasing SiO, at all Na,O levels. It is note- 
worthy that the only solids found in this study were calcium hydroxide 
and the gels of varying. composition. The composition of filtrates from 
their complex gels is given in Fig. 5.44. Flint, McMurdie, and Wells 
found that the solubility of silica in lime solutions at 150°C was much 
greater than at 30°C and showed the formation of numerous hydrated 
calcium silicate minerals at higher temperatures.'* Wills has shown in 


196 Flint, E. P., McMurdie, H. F., and Wells, L. S., J. Research Natl. Bur. Stand- 
ards, 21, 617 (1938). 
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Fig. 5.45 that in dilute solutions containing CaCl, and NaSiQs;, the 
appearance of turbidity or precipitate may be delayed for hours or even 
weeks, 97 

An x-ray investigation of the reaction products of a sodium silicate 
solution containing 30.2 per cent SiO. and 12.4 per cent Na,O with 5N 
CaCl, in an amount 10 per cent in excess of the Na equivalents, showed 
no evidence. of the formation of a calcium silicate."* The product was 
reported to be a silica gel on which CaO was adsorbed. 

A study of thé solubility of calcium carbonate and calcium sulfate in 


40 ‘80 to 160 
ordinate—CaO or SiO; dissolved in the filtrate (g/l) 
abscissa—Na;O0 in the filtrate from precipitated gel 


(g/l) 
Fic. 5.44. At high concentrations of NaO, very little CaO remains in the filtrate 
from gels formed at 25°C by reaction of Na,O:3.3Si0; with Ca(OH), crystals (< 1,) 


and NaOH. (Kalousek) 


various concentrations of sodium silicate showed that with a rise of sili- 
cate concentration the solubility of calcium carbonate decreased, but the 
solubility of CaSO,-2H,0 was but little affected.'”* 

The reaction of calcium carbonate with sodium silicate is very sensitive 
to crystal form, temperature, and silicate ratio. The viscosity of mixtures 
with alkaline silicates rises rapidly, whereas with the siliceous ratios, 
there may be no apparent change for a long period. An Na,O:2Si0, 
(60°Bé) silicate mixture at 30°C began to set in 6 hours, while at 40°C 


197 Kryagova, A. I., J. Gen. Chem. (U.S.S.R.), 8, 625 (1938); Foret, J., Atti X° 
congr. intern. chim., 2, 638 (1938), Compt. rend., 208, 80 (1936); Klasse, F., Zement, 
17, 2, 49 (1928); Wills, J. H., unpublished records, Philadelphia Quartz Co. 

1% Kargin, V. A., Kats, S. A., and Komovskii, A. F., J. Applied Chem. (U.S.S.R.), 


10, 82 (1937). 
19% Krupskii, N. K., and Kovdrya, Z. I., Pedology (U.S.S.R.), 1989 (6), 84. 
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it began to set in less than 2 hours.”% Na,0:3.3Si02 (41°Bé) began to 
set at 100 hours at 30°C and at 20 hours at 40°C. Na,0:4.0SiO2 scarcely 
showed any reaction. Calcite, the principal constituent. of limestone, is 
less reactive or unreactive, perhaps because of the smaller available surface 
area. Precipitated chalk and natural chalk are principally aragonite with 
large available surface area. They are the reactive calcium carbonates. 
In some cases, a difference of 2°C made the difference bet. ween a 24-hour 
or a 48-hour setting time. 


12 


ordinate—Concentration of Na.SiO3;-5H-O (%) 
abscissa—Concentration of CaCO; vs. CaCl.-2H,O 
(ppm) 
Fic. 5.45. The time of appearance of a flocculent precipitate at R.T. in mixtures of 
3-week-old stock solutions of NasSiO;-5H-.O with CaCl.-2H.O solution was deter- 
mined by light scattering measurements. The 5 minute curve represents the appear- 
ance of opalescence only. (Wills) 


Surface Coatings. The reaction between soluble silicates and soluble 
calcium compounds has been used to improve the colloidal properties .of 
clays, which it does by providing gelatinous textures in some ways analog- 
ous to bentonite, although, unlike bentonite, they do not swell on re- 
wetting after being once thoroughly dried out. Such products may be 
made by treating clays naturally high in calcium with sodium silicate 
solutions; by adding calcium chloride to various silicate minerals in a 
fusion process, followed by wet treatment with the silicate solution; or 
by dry-grinding anhydrous sodium silicate and anhydrous calcium chlo- 
ride which react on access to moisture but do not deliquesce. These 
mixtures serve as plasticizing agents for Portland cements, stuccos, con- 


19% Bacon, L. R., unpublished records, Philadelphia Quartz Co.; Vail, J. G., 
“Soluble Silicates hi Industry,’’ New York, Chemical Catalog Co., a (Reinhold 
Publishing Corp.), 1928. 
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crete, Magnesite cement, and molds and cores in foundry technique and to 
prevent undesired sedimentation in drilling muds for oil wells, and in 
paints, oil, greases, emulsions, ete. 

Gelatinous materials which can be used in place of bentonite to give 
body to drilling muds may be formed from clays, Portland cement, hy- 
drated dolomitic lime, or mixtures of inert minerals with alkaline earth 
salts; these are brought into reaction with sodium silicate solutions in 
the presence of appropriate quantities of water. Thus, diatomite with 
the addition of 20 per cent of its weight of calcium hydroxide may be 
stirred into a solution of Nas0:3.3Si0O2 made from 5 volumes of the com- 
mercial 40°Bé solution and 95 volumes of water to give a gelatinous 
mass which is of suitable texture when 6 parts by weight of the dry mix- 
ture are added to 100 parts of the solution.” Other methods of preparing 
the dry reactants consist of calcining Portland cement clinker with cal- 
cium chloride. Dolomitic limestone can be similarly treated. All these 
materials are said to have better gelling characteristics than natural ben- 
tonite. They hold heavy mineral materials in suspension in the drilling 
muds and are useful in the formation of asphaltic emulsions, mortars of 
lime and cement, stuccos, and the like. 

Weston controlled the corrosion of iron pipes carrying water by main- 
taining a protective coating on the pipe. This coat was formed by the 
addition of a small amount of a sodium silicate lime once a week.” 

Pigments. Because calcium chlcride is the cheapest available precipitant 
for silicate solutions, much attention has been given to calcium silicates 
as pigments and fillers. Some of these have achieved substantial industrial 
importance based on a sound knowledge of their properties. 

Pigment materials for paints and other coatings can be substantially 
improved by depositing a calcium silicate precipitate on the surface of 
the pigment particles.”? The general procedure is to make a slurry of 
the pigment with a sodium silicate solution and.to precipitate it with an 
alkaline carth metal salt or, in some cases, with aluminum sulfate. The 
process has been particularly applied to zine sulfide pigments such as 
lithopone. Table 5.4 shows that, as a result of this treatment the hiding 
power of lithopone is increased by as much as 40 per cent and that the 
vil absorption is also favorably affected. Though the example is specific 
to lithopone, the process is applicable to many other white pigments and 
to tinted pigments applied with either oil or aqueous vehicles. 


200 Cross, R., U. S. Pat. 1,873,296 (1932); Zellmann, R., German Pat. 570,856 
(1933). 

20m Howe, C.S., U.S. Pat. 1,943,532 (1934). 

201b Weston, R. S., Water & Sewage Works, 98 (4), R79 (1951). 

202 Hanahan, M.1.., U.S. Pats. 2,296,636-9 (1942) ; Glidden Company, British Pat. 


523,148 (1940). 
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Soluble salts of magnesium, calcium, strontium, barium, and cadmium 
can be precipitated on titanium oxide pigments in amounts up to 10 per 
cent. This makes the pigments resistant to discoloration by light and 
increases their resistance to the influence of the weather when used in 
paint compositions.”* The sodium silicate used originally for elutriation 
processes thus becomes available for a second purpose. The mechanism 
by which precipitation of alkaline earth metal silicates on titanium oxide 
prevents deterioration of the paint vehicle by heat and light, though not 
explained, is well substantiated. The weathering properties of titanium 
pigments are improved by precipitating in their presence, with soluble 


TaBLeE 5.4 
Calcined wet milled lithopone (400 grams per liter of slurry) agitated with 
Na20:3.8SiO:2 and, after addition of CaCl: solution, brought to pH 9 with Na:CO3, 
heated to 50°C, filtered, and dried at 140°C, increases in hiding power according to 
the concentration of silicate. (Hanahan) 


% Sodium silicate | % Calcium chloride Gram equivalents Hiding power in 
3 added (calculated Ca* aided: per mol representative flat Oil absorption 


added (calculated 
paint formulation 


silicates, relatively minor quantities of metals of groups 2, 3, and 4 of 
the periodic system. A titanium pigment in the crystalline form of rutile 
treated with sufficient potassium silicate solution to leave 0.25 per cent 
K.O and 0.18 per cent SiO, after calcination for 2 hours at 920°C was 
improved in tone and brightness. It has been found that by precipi- 
tating zirconium, magnesium, and aluminum silicates on titanium oxide 
pigments with sodium metasilicate, the so-called chalking of paints made 
with these pigments is materially lessened. 


203 Hanahan, M. L., U.S. Pat. 1,937,037 (1933), 2,044,941 (1936) ; Patterson, G. D., 
U. S. Pat. 2,296,618 (1942). 

204 British Titan Products Co., Ltd., and Ancrum, R. W., British Pats. 580,809, 
581,008 (1946) ; Robertson, D. W., U.S. Pat. 2,346,188 (1944), 2,378,790 (1945) ; Ancrum, 
R. W., U. S. Pat. 2,576,434 (1951). 
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Fabrics. A specialized application for the reaction between soluble alka- 
line earth compounds and soluble silicates is in the preparation of dia- 
phragms for electrochemical purposes. Filter cloths which consist of chlo- 
rinated polyvinyl chloride were found not to be tight enough to prevent 
mixture of anode and cathode solutions by diffusion in the case of strongly 
acid electrolytes with an oxidizing action. This limitation was overcome 
by deposition of alkaline earth silicates, specifically barium and calcium, 
in the fabric. After a shrinking treatment of two minutes in water at 
90°C, calcium or barium chloride solutions were first precipitated as sul- 
fates or phosphates and then treated with silicates. 

A fire retardant treatment for textiles consists in saturating the fibers 
with an alkaline solution of sodium silicate and casein, followed by a 
calcium chloride bath.” 

In treating warp yarns with sodium silicate and then with metallic 
salts for sizing purposes, it may be advantageous to have the second so- 
lution ‘made up with some starch or other organic film-forming sub- 
stance.” 

Absorbents. In the manufacture of dehumidifying agents, increasing 
the silica-alkali ratio in the silicate solution before precipitation with an 
alkaline earth metal salt increased the equilibrium capacity for moisture 
absorbed from air. Higher moisture capacities were obtained from mag- 
nesium than from calcium precipitates. Those made from aluminum sul- 
fate were of intermediate value. The ratio between MgO and SiQ, in the 
precipitate was the molar equivalent of the sodium in the silicate from 
which it was made. 

A study of silica in the processing of beet sugar showed that when the 
alkalinity of the first saturation was in the range 0.09 to 0.11 per cent 
CaO, most of the silica was precipitated with the sediments.™ During 
the second saturation at an alkalinity of 0.02 to 0.05 per cent CaO, addi- 
tions of NH,OH, NazCOs;, or MgO increased the SiOz in solution. When 
lime is kept above 0.1 per cent, the solution of silica, during the second 
saturating step, is avoided. 

Siliceous precipitates of calcium and other alkaline earths have been 
used for decolorizing and purifying sugar solutions. Of particular interest 
is the processing of beet molasses to render it suitable for the growing of 
yeast. These precipitates are formed in the sugar solution, non-sugar 


206 Weber, K., and Bode, G., U. 8. Pat. 2,342,230 (1944). 

206 Whittier, E. O., and Gould, 8. P., U. S. Pat. 2,204,336 (1940). 

207 Rybakova, V. M., Korolev, V. V., and Shikher, M. G., U.S.S.R. Pat. 67 ,627 
(1946). 

208 McCarter, W. S. W., U. S. Pat. 2,467,215 (1949). 

209 Cerny, M., Listy Cukrovar., 8, 17 (1934). 
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constituents are carried into the sludge, and after filtration the syrups are 
suitable for yeast culture.?” 

A process of purifying molassses to fit it for growing yeast requires the 
removal of iron, sulfur dioxide, tannins and related products, dextrins, 
gums, pigments, clay, and aluminum. The objectives of such a process 
include retaining all of the sugar, leaving substantially all of the nitro- 
- genous and phosphorus-containing ingredients in solution, developing such 
physical characteristics as permit easy filtration and economy and, finally, 
avoiding all of the substances toxic to the growth of yeast. Crude sugar 
cane molasses is diluted with five times its weight of water, and about 
12.5 per cent of 40°Bé Na.0:3.3Si0, based on the original weight of the 
molasses is added.?!! A pH of 8.4 is desirable, although the process is oper- 
able between 7.7 and 12. The solution is boiled to cause a heavy precipi- 
tate which becomes flocculent and curdy and is readily filtered. The 
filtrate which is not colorless may be fortified with ammonium and phos- 
phorus compounds, and when mixed in the proportion of 60 per cent 
clarified molasses to 40 per cent of a malted grain solution it forms @ 
suitable medium for the growth of yeast. Sugars from the hydrolysis of 
wood have been similarly purified.?!? 

A preparation for the removal of iron from fermented beverages was made 
by precipitating a high silica sodium silicate with calcium chloride con- 
taining some free acid.?!* Another solid adsorbent for iron was made by 
depositing ferrous ferricyanide on calcium silicate, iron oxide gel, silica gel, 
or a ferrous silicate and gel. When the acidity of the beverage is not too 
high, zeolites may be used. The solid absorbents are first dispersed in the 
wine and then removed by a centrifuge. The removal of iron from wines 
down to 4 ppm is an important means of preventing clouding after filtra- 
tion. 

A calcium metasilicate hydrogel is claimed to be useful for reducing 
sugar in the blood and urine of diabetics and, in combination with insulin, 
to cause the disappearance of acetone from the urine.2 _ 

A dry mixture of calcium hypochlorite and sodium metasilicate makes 
noncorrosive disinfecting solutions which are especially suitable for metal 
equipment in dairies. The calcium silicate precipitate formed when such a 
powder is mixed with water may be settled out, but this is said to be un- 


210 Van Nes, G. E., U. S. Pat. 1,715,439 (1929); Hamburger, R., and Kaesz, S., 
U. 8. Pat. 1,770,402 (1930); Bachler, F. R., U. 8. Pat. 1,170,868 (1916); Schott, E. A., 
German Pat. 24,129 (1883); Bottoms, R. R., and Pittman, E. E., U. 8. Pat. 2,539,397 
(1951). 

212 Hoffman, C., Frey, C. N., and Hildebrandt, F. M., U. S. Pat. 1,687,561 (1928). 

312 Holzhydrolyse, A.-G., and Farber, E., German Pats. 649,814 (cl. 891 1.02) and 
669,861 (1937) Cl. 6b 1.02. 

213 Ramage, W. D., U. S. Pat. 2,105,700 (1938). 

24 Sstankay de Hermany, A., J. Trop. Med. Hyg., 39, 46 (1936). 
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necessary as its presence exerts no deleterious effect.2% Sodium, magnesium, 
lead, and nickel silicate precipitates with the ratio of the metasilicate all 
react with chlorine in the presence of moisture at atmospheric temperature. 

Absorbent materials result from the slow addition of silicate solutions to 
a calcium hydroxide slurry, the texture of which is maintained in a gela- 
tinous condition by keeping the concentration of unreacted soluble silicate 
in the system low. This is accomplished by addition of relatively dilute 
siJicate solutions to the lime slurry, the process being extended for an hour 
or more.?"¢ The reaction between soluble silicates and magnesium salts 
conducted in this way yields similar results. 

Efficient decolorizing agents for mineral oil can be made by wet pre- 
cipitation of calcium silicate followed by treatment with magnesium’ salt 
solutions which enter the composition by base exchange.?” | 

Calcium silicate precipitates washed free of soluble salts and treated with 
magnesium chloride exhibit a large specific surface and are effective crack- 
ing catalysts for petroleum hydrocarbons.?!* Calcium and magnesium sili- 
cate catalysts prepared by precipitation of mixed salts together have also 
been found useful.?!9 

Various chemical uses have been devised for the reaction between cal- 
cium and soluble silica; for example, lime to remove silica from silica-bear- 
ing waters?” and, conversely, silicate solutions to remove calcium com- 
pounds.?#! These proposals, while based on real reactions, have, in general, 
taken insufficient account of the fact that most silicate precipitations leave 
some of the reactants in the supernatant liquid, and while in the case of 
the alkaline earth metals the amounts are very small and for many pur- 
poses negligible, absolute removal is rarely achieved by direct precipitation. 

In the extraction of vanadium and radium constituents from the residues 
of alkaline digestion of carnotite ores, sodium silicates, combined with 
calcium fluoride, are said to promote the solubility of the fluoride in hydro- 
fluoric acid, which contains sodium nitrate.?” 

Fillers. Finely divided calcium silicate has been used to prevent caking 
of detergent mixtures??? and explosives containing NH,NQ3;2"4 it has also 
been used in polishing compositions.?* 

215 Krech, E. I., J. Chem. Ind. (U.S.S.R.), 14, 37 (1937). 

216 Rembert, E. W., U. S. Pat. 2,241,791 (1941). 

217 Winding, C. C., U. S. Pats. 2,359,342 and 2,359,344 (1944). 

218 Ruthruff, R. F., U. S. Pat. 2,278,590 (1942). 

219 Pardee, W. A., and Montgomery, C. W., U.S. Pat. 2,441,974 (1948). 

220 Wixford, J. F., British Pat., 19,215 (1906). 

221 Jones, T., U.S. Pat. 773,395 (1904); Campbell, J. R., U.S. Pat. 1,278, 435 (1918); 
Hihn, F., British Pat. 451,826 (1936). , 

222 Bleecker, W. F., U. S. Pat. 1,445,660 (1923). 

223 Gunther, J. K., U. S. Pat. 2,385,075 (1945). 

234 Glogau, R. C., U. S. Pat. 2,407,151 (1946). 
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Calcium silicate made from silica gel containing 0.5 per cent manganese 
has been used to form luminescent screens for cathode ray tubes.?” 

A highly porous composition suitable for filling acetylene gas cylinders 
is based on a calcium silicate having an average particle size of approxi- 
mately 0.2 », with Portland cement and asbestos so combined as to form 
a hard, porous mass of light weight and good mechanical stability.?” 

Rubber and Latex. Calcium silicate precipitates for compounding with 
rubber and other elastomers must have small particle sizes and physical 
characteristics which enable them to be dispersed in the rubber. Neither 
a grainy precipitate with particle sizes of the order of 30 »% which would be 
produced by the uncontrolled mixing of sodium silicate and calcium chlo- 
ride solutions at relatively high concentration, nor the finer grained pre- 
cipitates from dilute solutions which, after filtering, form a cake of hard 
and difficultly friable texture would be satisfactory. These difficulties are 
overcome by continuous introduction of sodium silicate and calcium chlo- 
ride simultaneously into different parts of the same tank containing water 
in an active state of agitation. Thus high local concentrations are avoided, 
precipitates with a fairly uniform particle size of 0.3 » can be obtained, 
and the concentration of solids in the slurry can be built up to a point 
where filtering and washing operations are economical. A typical analysis 
shows silica 62.0 per cent, CaO 19.5 per, cent, and HO 18.5 per cent, 
approximating the molar composition CaO:3Si02:3H.0.77 A specific ex- 
ample of the procedure consists in putting 39 gallons of water in a 110 
gallon tank, dissolving 36 pounds of calcium chloride in 15 gallons of water 
and diluting 11 gallons of Na,O:3.3Si0O, (40°Bé) solution to 40 gallons. 
One solution is introduced continuously at the bottom of the tank and the 
other at the top over a period of 25 minutes. The slurry is then diluted 

with twice its volume of water and filtered, washed, and dried, yielding 
a friable, chalky cake easily ground to pass a 100-mesh screen. The specific 
gravity of the precipitate is 2.1. The solubility of this precipitate is appar- 
ently sufficient to interfere with the normal behavior of vulcanization 
accelerators. In the case of diphenyl guanidine and diorthotolyl guanidine, 
the normal rate of vulcanization is increased, while with acid accelerators 
such as mercapto-benzothiazole, the rate of vulcanization is so retarded as 
to be almost stopped. The solubility of the pigment is much reduced and 
effect on the accelerators eliminated by treating the calcium silicate slurry 
with carbon dioxide, ammonium carbonate, soluble fluorides, phosphates, 

226 General Electric Co., Ltd., and Randall, J. T., British Pat. 469,776 (1937). 

237 Muskat, I. E., and Gage, F., U. S. Pat. 2,287,700 (1942); Bour, R. C., U. S. 


Pat. 2,502,409 (1950). 
338 Allen, R. P., U.S. Pat. 2,204,113 (1940). 
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chromium sulfate, oxalic acid, phosphoric acid, ammonium stearate, or 
ammonium oleate.??° 

The undesired agglomeration of pigments used in rubber compounding 
has been reduced by coatings of coconut oil or tall oil, preferably applied 
in the aqueous slurry of calcium silicate or other pigment, and advan- 
tageously at temperatures of the order of 75°C.2” 

To improve the texture of the precipitates, it has been proposed that 
the reaction between soluble silicates and alkaline earth metal salt solu- 
tions be carried out in the presence of colloidal material such as glues, 
starch, or casein. Anthranilic acid is also said to be useful.?*! 

The ratio of calcium to silica can be varied by the choice of the silicate 
solution precipitated, the more siliceous ratios between 2 and 3.36 being 
preferred.?” A pigment containing calcium silicate with 1.1 to 1.55 mols 
of silica per mol of calcium oxide when co-precipitated with calcium car- 
bonate will give reinforcing characteristics to rubber which are superior 
to those given by dry mixtures of the same pigments. The modulus in psi 
at 500 per cent elongation reaches its optimum at 60 per cent calcium car- 
bonate. The method of precipitating the mixed pigments consists in mixing 
silicate solutions with sodium carbonate or sodium bicarbonate and react- 
ing this with calcium chloride.?*? 

At the date of writing, the study of pigment characteristics in relation 
to elastomers is in active development and such factors as the nature of 
the surfaces, the shape of the particles, the distribution of particle sizes, 
the densities, crystal structures, and perhaps other factors will be important 
considerations in the formulation, not only of natural rubbers but of such 
synthetic materials as butadiene styrene copolymers |((GRS Buna S$); trans 
polychloroprenes (GRM neoprene); isobutylene isoprene copolymers (GRI 
butyl); butadiene acrylonitrile copolymers (GR-A} Hycar OR-15); and 
chlorinated polythene. These materials and others will be improved by a 
better knowledge of the desiderata.'*. 243 

A further method of insuring an intimate relationship between the poly- 
mer and the reinforcing pigment consists in mixing the pigment with the 
latex, either natural or synthetic, before it is coagulated or, alternatively, 
to form the pigment in the presence of the latex. In|the case of pigments 
precipitated from silicate solutions, this is convenient because the silicate 


39 Allen, R. P., U. S. Pat. 2,314,188 (1943). | 
330 Gage, F., U. ’s. Pat. 2,345,191 (1944). 
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Calcium silicate made from silica gel containing 0.5 per cent manganese 
has been used to form luminescent screens for cathode ray tubes.?” 

A highly porous composition suitable for filling acetylene gas cylinders 
is based on 2 calcium silicate having an average particle size of approxi- 
mately 0.2 x», with Portland cement and asbestos so combined as to form 
a hard, porous mass of light weight and good mechanical stability.?” 

Rubber and Latex. Calcium silicate precipitates for compounding with 
rubber and other elastomers must have small particle sizes and physical 
characteristics which enable them to be dispersed in the rubber. Neither 
a grainy precipitate with particle sizes of the order of 30 » which would be 
produced by the uncontrolled mixing of sodium silicate and calcium chlo- 
ride solutions at relatively high concentration, nor the finer grained pre- 
cipitates from dilute solutions which, after filtering, form a cake of hard 
and difficultly friable texture would be satisfactory. These difficulties are 
overcome by continuous introduction of sodium silicate and calcium chlo- 
ride simultaneously into different parts of the same tank containing water 
in an active state of agitation. Thus high local concentrations are avoided, 
precipitates with a fairly uniform particle size of 0.3 » can be obtained, 
and the concentration of solids in the slurry can be built up to a point 
where filtering and washing operations are economical. A typical analysis 
shows silica 62.0 per cent, CaO 19.5 per, cent, and H,O 18.5 per cent, 
approximating the molar composition CaO:3Si0.:3H.0.”?° A specific ex- 
ample of the procedure consists in putting 39 gallons of water in a 110 
gallon tank, dissolving 36 pounds of calcium chloride in 15 gallons of water 
and diluting 11 gallons of Na.O:3.3Si0, (40°Bé) solution to 40 gallons. 
One solution is introduced continuously at the bottom of the tank and the 
other at the top over a period of 25 minutes. The slurry is then diluted 

with twice its volume of water and filtered, washed, and dried, yielding 
a friable, chalky cake easily ground to pass a 100-mesh screen. The specific 
gravity of the precipitate is 2.1. The solubility of this precipitate is appar- 
ently sufficient to interfere with the normal behavior of vulcanization 
accelerators. In the case of diphenyl guanidine and diorthotolyl guanidine, 
the normal rate of vulcanization is increased, while with acid accelerators 
such as mercapto-benzothiazole, the rate of vulcanization is so-retarded as 
to be almost stopped. The solubility of the pigment is much reduced and 
effect on the accelerators eliminated by treating the calcium silicate slurry 
with carbon dioxide, ammonium carbonate, soluble fluorides, phosphates, 

226 General Electric Co., Ltd., and Randall, J. T., British Pat. 469,776 (1937). 

217 Muskat, I. E., and Gage, F., U. S. Pat. 2,287,700 (1942); Bour, R. C., U. 8. 


Pat. 2,502,409 (1950). 
233 Allen, R. P., U.S. Pat. 2,204,113 (1940). 








637 A 
COMPLEX SYSTEMS 231 


chromium sulfate, oxalic acid, phosphoric acid, ammonium stearate, or 
ammonium oleate.??° 

The undesired agglomeration of pigments used in rubber compounding 
has been reduced by coatings of coconut oil or tall oil, preferably applied 
in the aqueous slurry of calcium silicate or other pigment, and advan- 
tageously at temperatures of the order of 75°C.?” 

To improve the texture of the precipitates, it has been proposed that 
the reaction between soluble silicates and alkaline earth metal salt solu- 
tions be carried out in the presence of colloidal material such as glues, 
starch, or casein. Anthranilic acid is also said to be useful.??! 

The ratio of calcium to silica can be varied by the choice of the silicate 
solution precipitated, the more siliceous ratios between 2 and 3.36 being 
preferred.?” A pigment containing calcium silicate with 1.1 to 1.55 mols 
of silica per mol of calcium oxide when co-precipitated with calcium car- 
bonate will give reinforcing characteristics to rubber which are superior 
to those given by dry mixtures of the same pigments. The modulus in psi 
at 500 per cent elongation reaches its optimum at 60 per cent calcium car- 
bonate. The method of precipitating the mixed pigments consists in mixing 
silicate solutions with sodium carbonate or sodium bicarbonate and react; 
ing this with calcium chloride.?*? 

At the date of writing, the study of pigment characteristics in relation 
to elastomers is in active development and such factors as the nature of 
the surfaces, the shape of the particles, the distribution of particle sizes, 
the densities, crystal structures, and perhaps other factors will be important 
considerations in the formulation, not only of natural rubbers but of such 
synthetic materials as butadiene styrene copolymers (GRS Buna 8S); trans 
polychloroprenes (GRM neoprene); isobutylene isoprene copolymers (GRI 
butyl); butadiene acrylonitrile copolymers (GR-A Hycar OR-15); and 
chlorinated polythene. These materials and others will be improved by a 
better knowledge of the desiderata.'* 243 

A further method of insuring an intimate relationship between the poly- 
mer and the reinforcing pigment consists in mixing the pigment with the 
latex, either natural or synthetic, before it is coagulated or, alternatively, 
to form the pigment in the presence of the latex. In the case of pigments 
precipitated from silicate solutions, this is convenient because the silicate 


29 Allen, R. P., U. S. Pat. 2,314,188 (1943). 

20 Gage, F., U. S. Pat. 2,345,191 (1944). 

231 Mishustin, I. U., U.S.S.R. Pat. 66,246 (1946); Craig, W. L., U. S. Pat. 2,573,677 
(1951). 

232 Roderick, H. F., and Zorn, F. M., U. S. Pat. 2,470,577 (1949). 

233 Cohan, L. H., and Spielman, R., Ind. Eng. Chem., 40, 2204 (1948); Morris, R. 
E., James, R. R., and Evans, E. R., Rubber Age, 58, 331 (1945); Gage, F. W., India 
Rubber World, 112, 590 (1945); Remington, W. J., U. S. Pat. 2,516,591 (1950). 


638 A 


Defts. Exhabit No. B 


UNITED STATES 


PATENT OFFICE 


2,314,188 
METHOD OF TREATING CALCIUM SILICATE 


Raymond P. Alien, Akron, Ohio, assignor to The 
B. F. Goodrich 
corporation of New York 


No Drawing. Application August 29, 1940, 
Serial No. 354,728 


5 Claims. 


This invention relates to a method of treating 
calcium silicate prior to its incorporation as a re- 
inforcing pigment in rubber. . 

Finely divided calcium silicate has found ap- 
plication in many varied industries such as the 
rubber industry where ‘the material is used in 
compounded rubber as a reinforcing pigment 
thereby giving increased tensile strength and re- 
sistance to tear to the rubber. Rubber com- 
pceunded with calcium silicate is admirably suited 
for making tire inner tubes and carcasses, heels, 
soles, and the like. Difficulties have been en- 
countered in the use of calcium silicate as a rein- 
forcing pigment for rubber, however, because or- 
dinary calcium silicate, in the presence of ac- 
celerators, has a marked effect upon the rate of 

-vulcanization of rubber and sometimes even 
completely prevents vulcanization. For instance 
when alkaline vulcanization accelerators such as 
diphenyl guanidine and diorthotolyl guanidine 
are used with calcium silicate in the compounded 
rubber the ncrmal] rate of vulcanization is in- 
creased materially. On the other hand, when 
acid accelerators, such as mercapto benzothia- 
zole, are used the rate of vulcanization is re- 
tarded to such a degree that vulcanization is 
practically stopped completely. It is therefore 
the object of this invention to provide a method 
whereby calcium silicate is treated in suck a 
manner that its use as a reinforcing pigment in 
the compounding of rubber will give the vul- 
canized rubber all the advantages which are in- 
herent in the pigment but without the disadvan- 
tages that are exemplified in its abnormal effect 
on the rate of vulcanization of the compounded 
rubber. 

I have discovered that finely divided calcium 
silicate can be treated with any of a number of 
chemical compounds, preferably in solution, and 
that after such treatment the calcium silicate 
may be compounded with rubber with no ap- 
parent effect on the rate of vulcanization, irre- 
spective of whether an acid or an alkaline vul- 
canization accelerator is used. Examples of 
chemicals that produce this improvement are 
earbon dioxide, carbonic acid, ammonium car- 


stearate, and ammonium oleate. These mate- 
rials are all compounds which in water solution 
liberate ions that insolubilize calcium ions. It 
appears that the effect of untreated calcium sili- 


. New York, N. Y., a 


(CL. 106—306) 


might be due to the presence of water-soluble 
calcium compounds, particularly calcium oxide. 
The treating compounds, examples of which are 
listed above, are water-soluble and react with 
calcium ions to form insoluble compounds and 
these insoluble compounds so formed are non- 
hydrolyzing. 

Although any of the above treating materials 
will prove effective in counteracting the adverse 
effect of calcium silicate on the rate of vulcaniza- 
tion of rubber, the use of carbon dioxide, car- 
bonic acid or a water-soluble carbonate such as 
ammonium carbonate is preferred. These have 
the advantage of being cheap, highly efficient 
and simple to use. In a preferred embodiment 
of the invention, the treatment essentially com- 
prises either bubbling carbon dioxide through an 
aqueous slurry of the calcium silicate or, in those 
cases where the treating compounds are solids. 
of mixing the calcium silicate with a solution of 
the treating compound, allowing the mixture to 
stand, and then drawing off the solution and 
washing the solid calcium silicate with water. 

It is to be understood that there are many 
chemical compounds other than those specifical- 
ly mentioned herein that have the property of in- 
solubilizing the soluble calcium compounds found 
with calcium silicate so that these new insoluble 
compounds will be non-hydrolyzing and so that 
these chemical compounds will counteract the 
effect that ordinary calcium silicate normally has 
on accelerators of rubber vulcanization. Any of 
these chemical compounds may be employed in 
the invention without departing from the spirit 
and scope of the invention as defined in the ap- 
pended claims. 

I claim: ; 

1, The method of treating calcium silicate 
prior to its incorporation as a reinforcing pig- 
ment in rubber which comprises treating the 
calcium silicate with a compound having the 
property of insolubilizing the soluble calcium 
compounds present in the calcium silicate. 

2. The method of treating calcium silicate 
prior to its incorporation as a reinforcing pig- 
ment in rubber which comprises treating the cal- 
cium silicate with an aqueous solution of 3 
chemical compound which in water solution lib- 
erates ions that insolubilize calcium fons. 

3. The method of treating calcium silicate 
prior to its incorporation as a reinforcing pig- 
ment in rubber which comprises treating the cal- 
cium silicate with a solution containing a car- 


cate upon the rate of vulcanization of rubber 55 bonate ion in order to insolubilize the soluble 
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6 Claims. 


This invention relates to the preparation of 
finely divided carbonates of the alkaline earth 
metals and particularly to the preparation of 


finely divided calcium carbonate. In general, 


these carbonates have been prepared by precipi- 
tation from solutions or suspensions of alkaline 
earth hydroxides or salts thereof by carefully 
controlled methods of precipitation. Thus, finely 
divided aqueous slurries of calcium carbonate 
have been prepared by interacting calcium hy- 
droxide or calcium chloride with an alkali metal 
carbonate or by treating a calcium hydroxide 
slurry with carbon dioxide at a temperature be- 
low 50° C. 

The finely divided carbonate which is prepared 
in this manner may be recovered by filtration. 
This filtered product, however, contains a large 
portion of water which must be removed in order 
to permit the use of the product for pigmentary 
purposes, particularly for incorporation in rub- 
ber compositions. If the filtered product is dried 
without further treatment, it is noted that the 
carbonate particles agglomerate to an undesirable 
degree. Accordingly, it has been the practice to 
incorporate a coating agent, such as coconut oil, 
in the product prior to final filtration. The prod- 
uct thus dried is found to be exceedingly fine and 
free from agglomerates. This process is found to 
involve considerable expense in view of the fact 
that at least 2 to 2% percent of oil is generally 
found to be essential for this purpose in order to 
insure the production of a sufficiently soft unag- 
glomerated material. 

Attempts have been made by the applicant to 
use tall ofl as a coating agent in lieu of coconut 
oil, However, such oil has not been used com- 
mercially for this purpose since it gives irregular 
results. Thus, its use often results in a sticky 
highly agglomerated product which is unsuited to 
use, for example. as a rubber reinforcing pigment. 

In accordance with the present invention it 
has been found that the agglomeration of calctum 
carbonate during drying may be prevented and a 
finely divided product capable of yielding uni- 
formly good results may be secured by adding tall 
oil to the calcium carbonate at an elevated tem- 
perature. Thus, it is found that if the tall oil js 
incorporated at room temperature an unsatisfac- 
tory product is obtained. However. if it is incor- 
porated at a temperature above 50° C., and pref- 
erably at least 60° C.. a good unagglomerated 
product is secured. The amount of tall oil to be 
added in this manner is capable of some varia- 
tion, being in general, 0.5 to 5 percent by weight 
of the pigment. 


(CL 106—306) 
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Tall oll is an oil which is derived from the di- 
gestion of wood, particularly pine, with caustic. 
The digestion of this wood results in a saponifica- 
tion and consequent solution of certain acids and 
other agents in the wood. After digestion, the 
waste caustic liquor is evaporated until the soaps 
present become insoluble and grain out. These 
soaps are then skimmed off, converted to the free 
acid state and purified. This product is known as 
tall ofl. In general, it contains a large portion of 
unsaturated constituents, has an acid number of 
150-170, a saponification value of 150-170, and is 
a mixture containing rosin acids, fatty acids, and 
sterols. 


The invention is particularly applicable to the 
treatment of precipitated carbonate having an 
average particle size less than one micron and 
preferably about 0.5 micron. The oil may be in- 
corporated in any convenient manner and it is 
found desirable to incorporate it while the car- 
bonate is in the form of an aqueous slurry. The 
slurry may then be filtered and the cake dried at 
a suitable temperature, for example, above 230° F. 

The carbonate may be prepared by various 
convenient methods. I have found that a car- 
bonate which is particularly adapted to treat- 
ment with tall of] may be prepared by precipita- 
tion of calcium carbonate with vigorous agitation 
from a slurry containing calcium hydroxide by 
means of sodium carbonate in at least a 10 per- 
cent excess at a, temperature below 45°C. How- 
ever, other methods may be used. For example, 
an aqueous slurry of calcium carbonate may be 
formed by treatment of a slurry of calcium hy- 
droxide with carbon dioxide at a temperature 
below 40° C. ' 

The following example is illustrative: 

A slurry of calcium carbonate was formed by 
causticizing a slurry containing 110 grams per 
liter of calcium hydroxide with solid soda ash 
using 20 percent excess soda ash. The tempera- 
ture was maintained at 20-35° C. during causti- 
cizing. The resulting product was filtered and 
washed by repulping in water to remove sodium 
hydroxide and was again repulped in water. This 
product is finely divided, having an average par- 
ticle size of about 0.5 micron. 

One portion of the slurry was heated to 75° C. 
and 2.5 percent by weight of tall oil was added 
and the mixture moderately agitated for 45 min- 
utes during which the temperature of the slurry 
remained at 75° C. The agitated mixture was 
then filtered and dried at a temperature of 250° F. 
A further portion of the above slurry was treated 
in an identical manner except that the tempera- 





2. — 2,314,188 iz 
5. The method of treating calcium silicate 


calcium compounds present in the calcium sili- 
cate. 

4. The method of treating calcium silicate 
prior to its incorporation as a reinforcing pig- 
ment in rubber which comprises treating the cal- 
cium silicate with an aqueous solution of a car- 
bonate in order to insolubilize the soluble cal- 
cium compounds present in the calcium silicate. 


bon dioxide in order to insolubilize the soluble 
calcium compounds present in the calcium sili- 


cate. 
RAYMOND P. ALLEN. 
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ture of the slurry was maintained at 30° C. dur- 
ing incorporation of the tall oll. 

Samples of the calcium carbonate prepared as 
above were compounded with a stock rubber 
composition used for testing calcium carbonate 
pigments as rubber reinforcing pigments. The 
rubber compositions thus prepared were cured in 
the manner generally used for such tests and the 
rubber tested for its’tensile strength. The fol- 
lowing results were secured: 


2,345,191 


maintaining the temperature of the slurry above 
50° C., agitating the mixture to coat uniformly 
the particles of pigment with the tall oil, filtering 
the slurry, and drying the product. 

2. A method which comprises forming an aque- 
ous slurry of finely divided calcium carbonate 
having an average particle size not substantially 
in excess of one micron, adding tall oil thereto 
while maintaining the temperature of the slurry 


10 above 50° C., agitating the mixture to coat uni- 


formly the particles of calcium carbonate with 
thé tall oil, filtering the slurry, and drying the 
product. 


3..A method which comprises forming an aque- 


15 ous sturry of a finely divided pigment having an 





with particular reference to the coating of cal- 
cium carbonate, it is not Limited thereto and may _ baving an average particle size not substantially 
be applied to the treatment of numerous other 25 in excess of one micron, adding tall oll thereto 


Pigmentary products which have been conven- 
tionally coated with of. For le, lithopone, 
titanium dioxide, barium sulphate, zinc oxide, 
calcium silicate, calcium oxalite, zinc sulphate, 
magnesium carbonate, etc.. may be prepared in 
a finely divided form having an average particle 
size below one micron and coated with tall oil 
in an aqueous slurry by the above process, using 
a temperature of above 50° C. and preferably 
at least 60° C. for the incorporation. 

Although the present invention has been de- 
scribed with reference to the specific details of 
certain embodiments thereof, it is not intended 
that such details shall be regarded as limitations 
upon the scope of the invention except insofar as 
included in the accompanying claims. 

I claim: 

1, A method which comprises forming an aqu- 
eous slurry of a finely divided pigment having 
an average particle size not substantially in ex- 
cess of one micron, adding tall oil thereto while 


average particle size not substantially in excess 
of one micron, adding tall oil thereto while main- 
taining the temperature of the slurry at least 
60° C., agitating the mixture to coat uniformly the 
particles of pigment with the tall oil, filtering the 
slurry, and drying the product. 

4. A method which comprises forming an eque- 
ous slurry of finely divided calcium carbonate 


while maintaining the temperature of the slurry 
at jeast 60° C., agitating the mixture to coat uni- 
formly the particles of calcium carbonate with 
the tall oil, filtering the slurry, and drying the 
product. ! 

5. A method which comprises admixing finely 
divided calcium carbonate having an average par- 
ticle size not substantially in excess of one 
micron with tall oil in an aqueous medium and 
at a temperature above 50° C., the proportion of 
oll being sufficient to coat uniformly the particles 
to prevent substantial agglomeration thereof dur- 
ing drying. 

6. A method which comprises admixing a finely 
divided pigment having an average particle size 
not substantially in excess of one micron with 
tall oi] in an aqueous medium and at a tempera- 
ture above 50° C., the proportion of ofl being suffi- 
cient to coat uniformly the particles to prevent 


45 substantial agglomeration thereof during drying. 


FREDERICE GAGE. 
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Grinding Pilot Plant Product in Silene Plant Raymond 
Roller Mill. 


Due to having so much trouble grinding and classify- 
ing the Pilot Plant Produced Silene in our laboratory 
equipment, it was discussed as to the possibility of 
grinding pilot plant silene in the large Raymond Roller 
Mill. 


It was decided to clean out the mill system, run a 300# 
batch of std. silene through the system and then give 
the mill system another thorough cleaning. 


After the above was done a 350# batch of pilot plant 
silene (consisting of Batches %4 of 47, 48 & 49. Samples 
were taken of the resulting product and sent to the lab. 
for analysis. 


To the naked eye, the silene seemed very white and 
seemed to be of very fine grind. Upon making a smear 
of a 2 gram sample with the addition of lithographing 
varnish acid No. 7.57 and deposited upon a glass slide 
after being mulled, the color showed exceptionally good 
and appeared to be quite transparent which indicated 
very small particle size. 
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No. Moisture Loss NaCl pH Size 150 325 Unconv Rub 
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3.0 
2.5 
2.8 
4.9 
4.9 


14.5 
14.4 
14.9 
15.6 
15.4 
14.7 
13.8 
13.7 
20.3 
14.6 
15.0 
14.6 
25.4 
14.2 
13.9 
15.3 
13.8 
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14.6 
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NaCl 


pH 


Mean 


Particle Screen Test 


Size 


150 


51 
01 
03 


13.13 
234 
2.92 


Moisture 


Oil Excess By 
325 Absorption CaCl, M.T. 


158.4 
157.3 
176.4 25.2 


1.65 
2.88 

153 
3.12 


6.74 
3.90 


5.9 


43 


1.0 
1.5 
1.5 
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NOTICE OF APPEAL 


Notice is hereby given that Edward M. Alen, Pitts- 
burgh Plate Glass Company and Columbia-Southern 
Chemical Corporation, plaintiffs in the above-entitled 
action, hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
entered in this action on June 11, 1956. 


Epwarp M. ALLEN, 


PITTSBURGH PLATE GLASS COMPANY, 
COLUMBIA-SOUTHERN CHEMICAL 
CORPORATION 


By: /s/ George R. Jones 
George R. Jones 
Beale and Jones 
425 Thirteenth Street, N.W. 
Washington 4, D.C. 
Telephone NAtional 8-4304 


/s/ Richard R. Wolfe 
Richard R. Wolfe 
Carlson, Pitzner, Hubbard 

and Wolfe 
One North LaSalle Street 
Chicago 2, Illinois 
Counsel for Plaintiffs 
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No. 13502 


EDWARD M. ALLEN, 
PITTSBURGH PLATE GLASS COMPANY 
a 


an 
COLUMBIA-SOUTHERN CHEMICAL CORP., 


Appellants 
vs. 


ORLANDO LEONARD BERTORELLI, 
J. M. HUBER CORPORATION, et al., — 


Appellees 


Appeal from the United States District Court for the 
District of Columbia 


Ricuarp RussELL WoLFE 
One North LaSalle Street 
_ Chicago 2, Dlinois 
Attorney for Appellants 
Of Counsel Unived . 
Grorce R. Jones ae ky of Appeaie 

425 Thirteenth St. N.W. District of Columbia Cirens 
Washington 4, D.C. Cust 


Raymonp 8. CxisHoLm 
Oscaz L. SPENCER 
632 Duquesne Way 
Pittsburgh, Pennsylvania 


The Scheffer Press, Inc.—ANdover 3-6850 
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STATEMENT OF QUESTIONS PRESENTED. 


Whether in an action under U.S.C. Title 35, Sec. 146 
(formerly B.S. 4915) following a decision by the Board 
of Interference Examiners (Patent Office) — and in which 
the Board had found that plaintiffs had actually performed 
the chemical process in issue at the early dates alleged — 
the District Court is required to direct its inquiry to the 
question of whether such findings of the Board were clearly 
erroneous in view of all the evidence, and as distinguished 
from undertaking to redetermine ab initio all facts as to 
the performance of such chemical process. 


Whether in such a proceeding the District Court was war- 
ranted in imposing upon plaintiffs the burden of not only 


establishing those facts which the Board had already found 
favorably to plaintiffs, but moreover, by proof sufficient in 
character and amount to carry thorough conviction. 


Whether plaintiffs were as a matter of law required to 
establish contemporary, successful tests of the utility of 
the product of such process in order to be entitled to a 
finding of ‘‘reduction to practice’’ of the process itself. 


- Whether the evidence here warrants a finding by this 
Court of utility of such products of the process, where the 
District Court failed to find on the point. 





IN THE 
UNITED STATES COURT OF APPEALS 


For tae Disteicr or CoLUMBIA 
No. 13,502 


EDWARD M. ALLEN, | 

PITTSBURGH PLATE GLASS COMPANY 

and | 

COLUMBIA-SOUTHERN CHEMICAL CORP., 

Appellants 
Vs. 

ORLANDO LEONARD BERTORELLI, 


J. M. HUBER CORPORATION, 
Corporation of Delaware, 


J. M. HUBER CORPORATION, | 
Corporation of New Jersey, 


EUGENE WAINER, 
and ' 


HORIZONS INCORPORATED, 
Appellees 


Appeal from the United States District Court for the 
District of Columbia 
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JURISDICTIONAL STATEMENT. 





Complaint (App. 2A)* was brought pursuant to U.S.C. 
Title 35, Sec. 146 (formerly R.S. 4915) following a decision 
by the Board of Interference Examiners df the United 
States Patent Office (App. 535A) finding that plaintiff 
Allen was the first to successfully perform the process in 
issue but awarding priority of invention in redeclared 
Interference No. 84,329 to defendant Bertorelli because the 
Board was not satisfied that plaintiff Allen had, addition- 
ally, presented sufficient evidence to show successful em- 
ployment of the product of that process. | 


The complaint alleges that the testimony jand exhibits 
introduced in evidence on behalf of plaintiff, Allen, in the 
interference established completion of the invention long 
prior to the filing date of defendant Bertorelli, and that 
the Board erroneously and contrary to law awarded priority 
of invention to Bertorelli. 


The answer (App. 15A) constitutes, in title @ general 
denial. No cross-complaint was filed. 


After trial in the District Court (and as to jthe conduct 
of which a more detailed statement is contained in the 
Statement of Case) and after submission of| briefs, the 
Trial Court filed an Informal Memorandum of Opinion 
(App. 354A). In accordance with its directions counsel for 
defendant prepared Findings of Fact, Conclusions of Law 
and a Judgment Order dismissing the complaint! and which 
were entered in due course (App. 404A). Plaintiffs moved 
pursuant to Rule 52(b) F.R.C.P. for amended findings 
(App. 41A) but the Court below failed or refused to act 





+ References to the Joint Appendix are designated “App.” 
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upon the motion before the time for appeal had run. Notice 
of appeal, timely with reference to the date of the Judg- 
ment Order was filed. 


Jurisdiction of this court is based upon U.S.C. Title 28, 
See. 1291. 


STATEMENT OF CASE. 
The Parties 
Plaintiff Allen, an applicant for patent, is a chemist 
employed by his assignee and co-plaintiff Columbia-South- 
ern Corporation, a subsidiary of plaintiff Pittsburgh Plate 
Glass Company. 
Defendant Bertorelli is a rival applicant for patent 


whose application is owned by his co-defendant J. M. 
Huber Corporation. 


Defendant Wainer, and his assignee Horizons Incorpo- 
rated participated in the interference during preliminary 
motions but did not take testimony. Judgment was entered 
against them in the Patent Office and they have sought no 
further review. 


Bertorelli filed his application on August 6, 1946, and 
Allen filed a year later on August 22, 1947. 


Allen has taken proofs, indeed the only testimony taken 
in the case (either in the Patent Office or before the Court). 
Bertorelli has not ventured to try to establish any date 
antecedent to his application. 


In order for Allen to be awarded priority of invention 
as to the process here in dispute, it must be found that 
Allen reduced the invention to practice prior to Bertorelli’s 
filing date of August 6, 1946. 
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The Invention in Issue 


The invention over which this contest of 'priority has 
been fought is a chemical method or process, to wit: 

‘A method of preparing a finely divided white pig- 
ment product which comprises reacting! a finely di- 
vided calcium silicate in an aqueous slurry with an 
acid that forms a substantially water-insoluble salt with 
calcium in an amount sufficient to decompose substan- 
tially all the calcium silicate, thereby forming a finely 
divided precipitate containing silica and a calcium salt 
of said acid, and separating and drying said precipi- 
tate.” | 

A ‘‘pigment”’ is by dictionary definition: | 

“‘Any powder or easily powdered substance which 
is mixed with a suitable liquid, in which if is relatively 
insoluble, to form paints, enamels, ete.’ 

(Webster’s New International Dictionary) 


The Bertorelli application speaks of the| ‘“pigments”’ 
contemplated as useful in compounding rubber, in paints, 
and in ‘‘paper coating slips’’. Likewise, the Allen applica- 
tion says the pigments contemplated are useful in rubber 
and in paper. 


In short, ‘‘pigment” here means any finely divided or 
powdery substance. When used as a ‘‘filler’’ or ‘‘stretcher”’ 
in a particular substance (e.g. various grades of rubber, 
ink, paint, paper, etc.), different ‘‘pigments”’ give optimum 
properties in particular substances, but the claim here is 
silent as to the field or fields of use of this particular pig- 
ment produced by the process the claim defines. 


From the face of the claim it will be observed that the 
ingredients employed are but two in number; viz: a water 
‘‘slurry’’ or thin mud of calcium silicate, and an acid of 


- the character, and in the amount, specified. The steps en- 


tailed are also but two in number, viz: reacting together 
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the two constituents, then separating and drying the pre- 
cipitate that results. The claim identifies the precipitate 
or final product as containing two things, viz: ‘‘silica’’ and 
the ‘‘calcium salt’’ of the acid employed. 


Consequently, the ‘‘pigment’’ which results from the 
process is, according to the claim, a “‘finely divided”’ 
(powdery) white substance constituted as a mixture of 
silica (te. sand) and salt (specifically a salt of calcium 
which is substantially insoluble in water). 


Interpretation of the Claim . 
in Patent Office Proceedings 

The claim in issue was, upon motion of Bertorelli, made 
the issue of the interference in lieu of a broader claim 
upon which the proceeding was originally instituted (App. 
534A). That original claim read: 

‘‘A method of preparing a finely divided, white pig- 
ment product which comprises reacting finely divided 
calcium silicate with an amount of acid sufficient to 
decompose said calcium silicate.’’ (App. 509A). 

With the concurrence of all parties that claim was held 
to be unpatentable over a Dana handbook (Examiner’s 
decision App. 532A). Bertorelli conceded that although the 
Dana book made no reference to his product as a pigment 
that the phrase ‘‘preparing a finely divided, white Pig- 
ment product’’: 

“. . . is merely preamble language which could 
hardly confer patentability ...’’ 

The same phrase, in the claim finally made the res of this 
present contest, is also ‘‘merely preamble language’’ and 
likewise does not ‘‘confer patentability’’. 


Nor is the reference to acid ‘‘in an amount sufficient to 
decompose substantially all the calcium silicate’? to be 
taken as one of precision. For in ruling that Bertorelli 
could even make the claim the Examiner held (App. 533A) : 
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“‘It would be difficult to determine the point at which 
complete decomposition would occur as compared with 





a substantially complete decomposition. | 
this difficulty, and because of the fact | 
actions do not go to completion, it is not 


Because of 
that all re- 


heleved that 


the complete decomposition disclosed by Bertorelli 
must be restricted to a process in which the entire 


amount of calcium silicate is decomposed, 
guage must be interpreted to mean that 
tical purposes the calcium silicate has 

posed ...”’ 


but this lan- 
for all prac- 
been decom- 


Of the factor in the claim which was, however, held to 


confer patentability, the Examiner said (App. 


588A): 


‘‘The counts proposed are considered patentable 


over the references of record since only 


the texts by 


Dana and by Kolthoff disclose the deco ep oa of 


calcium silicate by an acid, and these 


isclose only 


those acids which form water soluble? salts with cal- 


cium.’’ 
The pertinent language in the claim itself is 


the charac- 


terization of the ‘‘acid’’ as one ‘‘that forms a substantially 


water insoluble salt with calcium.’’ | 


In the Allen application, and in the proofs which fol- 


lowed, Allen employed two substances, carbon' 


dioxide and 


‘alum, which he contended yielded such ‘‘acids’’ when dis- 


solved m water. Bertorelli has at least tacitly conceded 
that the carbonic acid formed when a water slurry is ‘‘car- 


bonated’’ (ze. has carbon dioxide dissolved in| 


it) answers 


to the claim; but he has contended that although alum in 


water yields an ‘‘acidic’’ substance — has, 


indeed, stipu- 


lated as much — that it is still not an ‘‘acid”’ within the 
meaning of the claim. That tenuous attempt at distinction 


and its rejection by the Patent Office tribunal 
below. 


2 Emphasis is ours throughout unless otherwise noted. 


are detailed 
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- For the moment suffice it to note that it will be conven- 
ient to catalogue the Allen proofs in reference to these 
two materials, carbon dioxide and alum. 


Allen’s Proofs of 
Carbonating Silene 

The Allen application describes in some detail four ‘‘ex- 
amples’? of the invention (App. 505A-508A). Of these 
‘‘Example 2”’ says that ‘‘a slurry of finely divided calcium 
silicate . .. was carbonated with carbon dioxide until the 
pH of ie solution was approximately 7.5’’. 


The so-called pH of a material is a convenient and fre- 
quently used measure of its alkalinity or acidity. A pH 
value of 7 indicates a neutral slurry, a pH value above 7 
indicates alkalinity and a lower value indicates acidity. 
A pH value at or near 7 indicates a ‘‘neutralized” slurry. 


In the Patent Office, and again in the Court below, Allen 
submitted proofs of his repeated usages of the process 
here in contest by ‘‘carbonating’’ a water slarry of ‘‘cal- 
cium silicate’’. 


The over-all procedure Allen used was simple enough. 
It entailed simply taking a bucket of water slurry or thin 
mud of Silene, bubbling carbon dioxide gas (CO:) through 
it (or dumping in some ‘‘dry ice’’ which is solid CO: and 
stirring) and checking the progress of the reaction until 
the pH value ceased to diminish, indicating completion of 
reaction (App. 503A). 


‘*Silene”’ is the trade-name of a white, powdery sub- 
stance sold by plaintiff Columbia-Southern in the late 
’30’s and early ’40’s to rubber manufacturers as a pig- 
ment. It has been identified by numerous witnesses, in- 
cluding its originator, Gage, as ‘‘finely divided calcium 
silicate’’ (App. 70A). 
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' Allen hit upon the idea of carbonating Silene as a means 

of reducing its alkalinity, following complaints of cus- 
tomers that Silene brought about too rapid a cure of the 
rubber in which it was incorporated, a result that was sus- 
pected to be due to its alkalinity (App. 202A; Pl. Exh. 
9-1, App. 564A). | 


Dr. Dorinson and his superior Gage, both skilled re- 
search chemists, testified as to having carried on extensive 
tests of carbonating Silene pursuant to Allen’s direction 
in the first half of 1940 (App. 73A, 326A). The work is 
meticulously recorded in the day-to-day entries of Dr. 
Dorinson’s notebook (App. 327A; Pl. Exh. 9-6) and in 
Gage’s records (Pl. Exh. 9-42, App. 551A). Samples of the 
product were analyzed in the laboratories (Pl. Exhs. 9-25, 
9-28, App. 546A-549A). 


In 1941 further quantities of calcium silicate slurry were 
carbonated under Allen’s direction, this time by his assist- 


ant Reynolds (App. 348A). Again a careful record was 
maintained (PL Exh. 9-16, App. 572A, 9-18, App. 574A) 
and analyses made (Pl. Exh. 9-29, App 550A). 


No one has undertaken to question the dates, the authen- 
ticity of the records, nor the veracity of the witnesses. 


Bertorelli’s attack in the Patent Office wag nevertheless 
vigorous and extensive. He contended that Allen had not 
used the right starting materials in that the) trade-named 
product Silene was really not calcium silicate, that the gas 
used by Allen’s subordinates was not really CO., that they 
had not used the required amount of CO: to bring about 
substantially complete decomposition, and that the end 
product was not that called for by the claim, namely, silica 
and a calcium salt of the acid (which in this instance would 
be calcium carbonate, CaCO:). He further contended that 
even if Silene really was calcium silicate, that Allen had 
not thought it was, so there was no “‘conception” of the 
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invention, and finally that the work was ‘‘abandoned”’ 
anyhow. 


Each of those contentions was carefully examined and 
rejected by the technically expert tribunal of the Patent 
Office. 


As to the identity of Silene as calcium silicate, the Board 
found (App. 537A): 
‘‘While Dorinson himself did not analyze the Silene 
yet it was analyzed by others and he had no doubt it 
contained calcium silicate since that was the nature of 
the product according to general knowledge in the 
plant.”’ 


‘*F. W. Gage, a chemist skilled in rubber compound- 
ing research, testified that he was the inventor of 
Silene and was quite familiar with its properties .. .” 


‘‘Examination of the [Gage] report (Exh. 41)? leaves 
no room for doubt about the nature of Silene as it was 
made at that time. ... We are satisfied that Dorinson 
had the correct knowledge in respect to the chemical 

. nature of the Silene slurry which he used.”’ 


As to whether the gas used really was CO:, the Board 
found (App. 538A) : 


‘‘The contention that Dorinson made no tests of the 
gas used is not well taken. The possibility that Dorin- 
son might be mistaken is exceedingly remote in regard 
to a gas as common as CO:. At any event, the stipu- 
lated analytical reports (Exhs. 26 and 28) prove con- 
clusively that the right gas was used.”’ 


As to whether the amount of CO: used was sufficient to 
yield the quantity of carbonic acid Se by the claim, 
the Board found (App. 538A): 


3’ Wherever exhibits are referred. to in quotations from the 
Board’s decision the same exhibit will be found in the record 
here and marked with the same number but with the prefix 
“9”. Thus, Exh. 41 before eee Exh. 9-41 here 
(reproduced at App. 557A). 





oe res 


‘*The senior party contends that the proofs do not 
establish the use of an amount of acid sufficient to 
decompose ‘substantially all’ the calcium silicate, as 
the count requires. However, it can be readily calcu- 
lated from the analyses of Yd-2-86 and Yd-2-88 (Exhs. 
26 and 28) that the molecular ratio of CO: to CaO is 
about 1 to 1, from which fact it would be readily appar- 
ent to any chemist that the decomposition was substan- 
tially complete.’’ 

As to the identity of the product produced, and which 
is chemically defined in the claim as containing ‘silica and 
a calcium salt of said acid’’, the Board found (App. 538A) : 

**It is also considered quite obvious that CaCO; 

was formed together with silica.””_~ 
It is to be noted that ‘‘CaCO;’’ is the chemical! symbol for 
calcium carbonate, the salt of calcium formed by carbonic 
acid. It is more familiarly known as chalk. 


The required mixture of sand and chalk was) thus found 
to have been yielded. 


In summary, the Board concluded (App. 539A): 


‘*We conclude, therefore, that Dorinson used the 
correct starting material and reacted it with CO: to 
decompose: substantially all the calcium silicate and 
obtained a product as required by the count.”? 

Every fact necessary to practice of the process defined 
in the ‘‘count’’ or claim in issue was thus found to have 
been established. 


Of the contention that Allen did not “‘conceive’’ the in- 
vention, it is to be observed that Allen in his initial mem- 
orandum of January 31, 1940 (Pl. Exh. 9-1, App. 564A), 
states his then belief that Silene was a ‘‘mixture of cal- 
cium hydroxide and silicic acid’’ rather than being the com- 
pound formed from those two substances, namely, calcium 
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silicate. From that Bertorelli has argued that Allen could 
not have ‘‘conceived’’ the invention since he did not recog- 
nize his starting material as being calcium silicate. Of that 
early notion that Silene was a mixture, Allen testified of 
a discussion with Gage, the inventor of Silene itself (App. 
470A): 

‘‘T said Silene was a mixture of calcium hydroxide 
and silicic acid; and Fred Gage said I am crazy. That, 
in a few words, was what was said.’’ 

The record is clear enough that Allen changed his view. 
In any event, the Board took the view that ‘‘conception’’ 
as an initial mental act was beside the point, that if the 
process was in fact performed and there was recognition 
of what had been done, once it had been done, then there 
was no need to inquire into Allen’s state of mind when he 
began. Thus they were explicit in finding (App. 538A): 

‘‘The significance of the analytical data is believed 
so obvious as to refute any contention that Allen or 
those working in his behalf did not recognize what was 
accomplished, at least by April of 1940.’’ 

Whatever Allen thought he was going to do in Janu- 
ary, 1940 (the date of Exh. 9-1), the Board found that 
he and his associates did “recognize” what had actually 
been done by the following April, 1940. 


Finally, as to Bertorelli’s contentions that Allen had 
so long delayed in applying for patent as to indicate 
abandonment, the Board found (App. 542A): 


“Bertorelli urges that the delay on Allen’s part 
in filing his application is persuasive evidence that 
the experiments relied upon were abandoned. While 
long delay in filing may in certain cases be a potent 
circumstance tending to show abandonment we do 
not think this doctrine is applicable here, particularly 
in view of the record of persistent actwity by the 
party Allen in seeking to produce and market a fneu- 
tralized’ Silene.” 
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Allen’s Proofs of 
Treating Silene with Alum 


Allen’s application (App. 500A) in “Example 1” (App. 
505A) describes the treatment of ‘‘a water slurry con- 
taining . . . calcium silicate . . . with aluminum sulphate”’ 
(alum) and the filtering mer drying to remove the pre- 
cipitate which was “a very fine white powder”. 


Extensive testimony and documentation | were intro- 
duced of this Allen work (conducted by his subordinate 
Kissing) using alum, in lieu of CO. to neutralize Silene 
(App. 426A). Allen’s report (Exh. 9-5, App. 568A) points 
out the market demand for greater neutralization than 
CO. would yield and the greater decrease jin alkalinity 
obtained with alum treatment. A detailed study of the 
effects of varying treatment were made by! the witness, 


* Ruth Wise (App. 475A; Pl. Exh. 9-32, App. 606A). 


As to this work the Board found (App. 541A): 


“Lehr F. Kissling, a chemical engineer, also did 
some experimental work with Silene. In December 
of 1942 and at various times in 1943 Kissling treated 
substantial quantities (of the order of hundreds of 
pounds) of Silene slurry with an aluminum sulfate 
solution sufficient to reduce the pH to approximately 
7 and even lower. In February of 1946 Kissling 
treated a Silene slurry with phosphoric acid with 
substantial reduction of pH. Kissling d scribed each 
of the products of the foregoing experiments as a 
very fine white powder (Record, pp. 91 and 96), which is 
in reference to their condition after having been dried 
and milled. Kissling was well acquainted with Silene, 
having had quite a bit of experience in the Silene 
plant. He did not personally analyze the particular 
slurries used but an analysis is not considered neces- 
sary, Inasmuch as it was a commercial product whose 
chemical and physical nature was well known to 
Kissling and others about the plant.” | 
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The Board Denied Award of Priority 
to Allen Solely upon the Ground of 
Failure to Establish Utility of Product 
The Board thus found that Allen had established fre- 
quent and extensive use of the process long anterior to 


Bertorelli, that he employed the correct starting ma- - 


terials, in the correct quantities and obtained the product 
required to satisfy the claim. Moreover, they found there 
was no abandonment. 


The Board denied priority to Allen on one ground, and 
alone, viz. (App. 539A): 

“This conclusion does not dispose of the priority 

issue, however, for there still remain other matters 

to be considered, of which the most serious is utility.” 


“Accordingly, the conclusion is reached that the 
products made by Dorinson have not been proved to 
be ‘of known utility or to be satisfactory for the in- 
tended purpose and reduction to practice has not been 
established for this reason.” . 


Predicate of the 
Present Action 

This present action was brought to secure an award to 
Allen upon the grounds: 

(1) That the Board erred as a matter of law in re- 
quiring demonstration by actual trial of the 
utility of the product of a process in order to 
establish reduction to practice of that process, 
and 

(2) That, in any event, facts not brought out in the 
record before the Board (because they were be- 

- lieved to be unnecessary) demonstrated utility 
of the products produced by Allen in his early 
performances of the process. 
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Course of the 
Trial Below 
There is no indication in the record of proceedings at 


trial, nor in what followed, that the Trial Court gave any 
attention whatever to the findings of the Board. 


From the outset of the trial the Trial Court proceeded 
precisely as if there had been no antecedent hearing and 
determination. Despite the mandatory directions of the 
statute (U.S.C. Title 35, Sec. 146) that: 


“ ._.. the record in the Patent Office shall be ad- 
mitted on motion of either party...” 


the Trial Court refused to do any such thing. 


When witnesses were in the court room to give addi- 
tional testimony touching utility the Court required them 
to be examined on all topics precisely as if no record had 
ever been taken below—a procedure which) counsel for 
plaintiff frankly stated “shocked” him (App. 173A).* 


When depositions of absent witnesses were read from 
the Patent Office record, the Court ruled upon objections, 
without regard to whether or not they had been aban- 
doned at hearing before the Board. Moreover, the rul- 
ings were of absolute exclusion or admission to the record 
(e.g. App. 363A). | 


| 
Likewise with exhibits, the Court below ruled on ad- 
missibility of each successive document tendered without 
regard to whether or not it had been admitted before the 
Board, and if so, upon what record, and what weight had 
been accorded it in the Board’s decision (e.g. App. 193A). 


The mischief wrought by that procedure is most starkly 
revealed in connection with the proofs of the work done 
in treating Silene with alum. The Trial Court struck 
from the record the witness Kissling’s testimony that 





‘The Trial Court imposed the limitations of Rule 26(d) (3) 
Seagrk rather than following the statute, U.S.C, Title 35, 
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alum (aluminum sulphate) when dissolved in water forms 
sulphuric acid (App. 454A) upon the ground that Kiss- 
ling, who held Bachelor’s and Master’s degrees in Chemi- 
cal Engineering and had been employed in chemical 
plants for over 15 years. and in plaintiff’s Development 
Department for another 15 years was not “qualified” so 
to testify (App. 454A). The Board had evidently found 
no problem in accepting such chemical rubric from this 
witness. Having thus surprised counsel for plaintiff, the 
Trial Court peremptorily excluded proof on the point 
tendered from Mellor’s “Modern Inorganic Chemistry” 
(Pl. Exh. 33, App. 605A), an authoritative reference 
work in the field, and testimony from Dr. Rice, professor 
of chemistry at Catholic University of Washington, D. C. 
Both were excluded on the ground that they had not been 
noticed in answer to defendant’s interrogations (App. 
455A). 


Findings of Fact Below 
on Practice of the Process 

The Trial Court adopted findings (see Nos. 9 to 16, 
App. 37A-39A) which are in substance diametrically op- 
posed to those of the Board. 


Whereas the Board had found Allen had practiced a 
process using Silene as a starting material and found 
the record “leaves no room for doubt” that such Silene 
was calcium silicate (App. 538A), the Trial Court found 
the evidence to show “the compositions of the respective 
materials” was “not reliable” and “failed to show satis- 
factorily what chemical compound or compounds were 
treated”? (Finding No. 12, App. 38A). 

Whereas the Board had found that the gas used in 
treating the Silene was CO: because the stipulated ana- 


lytical reports “prove conclusively that the right gas was 
used”, the Trial Court found the contrary, characteriz- 
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ing the evidence of the “respective msterigle” used as 
“not reliable” (Finding No. 12). 


Whereas the Board found that the analyses of Allen’s 
carbonated Silene (Pl. Exhs. 9-26 and 9-28, App. 547A 
and 549A) are such that ‘‘it would be readily apparent 
to any chemist that the decomposition was substantially 
complete”, and that, “It is also equally obvious that 
CaCO; [calcium carbonate, the salt of calcium formed by 
carbonic acid] was formed together with silica”, the Trial 
Court found that “the evidence failed to show satisfac- 
torily . . . what chemical compounds were produced, or 
what chemical changes were brought a (Finding 
No. 12). 


Whereas the Board concluded that expeviniental work 
showed Allen had “used the correct starting material and 
reacted it with CO. to decompose substantially all the 
calcium silicate and obtained a product as {required by 





the count’’, the Trial Court found that “none of the ex- 
periments carried out by the plaintiffs” used a “method 
of that description (Finding No. 11), that |they “were 
not experiments with a method conforming to the count” 
(Finding No. 14). 


Whereas the Board found there was no “abandonment” 
by Allen, “particularly in view of the record of per- 
sistent activity by the party Allen in seeking to produce 
and market a ‘neutralized’ Silene’’, the Trial Court found, 
or at least implied, the contrary (Findings Nos. 15, 16). 


The net effect was that the District Court made findings 
on the chemical technology of the case adverse to plain- 
tiffs—in the very area where the Board had found fa- 
vorably to plaintiffs—and failed to decide; either the 
questions of law or of fact tendered with reference to 
utility of the products of the process in issue. 
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STATEMENT OF POINTS. 
The District Court erred: 


1. In assuming it had jurisdiction under U.S.C. Title 
35, Sec. 146 to hear and determine ab izmitio all issues of 
fact and law touching priority of invention between the 
parties, and without regard to the findings of the Board 
of Interference Examiners. 


2. In arbitrarily and capriciously excluding material 
evidence which had been before the Board. 

3. In imposing upon plaintiff the burden of proving 
at least to a thorough conviction all facts as to which 
the Board of Interference Examiners had found favor- 
ably to plaintiff as well as those as to which the findings 
of the Board were adverse. 


4. In failing to conclude as a matter of law that in 
order to establish a reduction to practice of a process, it 


is unnecessary to prove also a reduction to practice of the 
product of that process. 


5. In failing to find whether the products produced in 
plaintiff’s uses of the process in issue had utility, and when 
in the face of the additional testimony before the Court 
below (ze. additional to what was before the Board) that 
they did have such utility and were so recognized at the 
time. 
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SUMMARY OF ARGUMENT. 


The Board of Interference Examiners found, on the 
record before them, that plaintiffs had practiced the 
process defined by the claim in issue many times in the 
interim from 1940 down to defendants’ filing date in 
August, 1946. They found that plaintiffs had used the 
required starting materials, reacted them as required 
and had obtained and chemically identified and recog- 
nized the products specified. | 


Such facts did not, however, the Board concluded, war- 
rant a finding of “reduction to practice” of the process 
for plaintiffs, and consequent award of priority to them. 
That conclusion was premised upon the proposition of 
law that it was requisite for plaintiffs to prove not only 
trials of the process sufficient to demonstrate its utility 
but also trials or tests of the products of that process suf- 
ficient to demonstrate their utility. 


Plaintiffs brought their action under U.S.C. Title 35, 
Sec. 146 (formerly B.S. 4915). In it they undertook to 
establish, first, that the Board erred as a matter of law 
in the requirements it had set up for what amounts to 
two successive reductions to practice (one on the process 
and a second on the product of that process), and second, 
that additional evidence (not before the Board) showed 
the utility of the products had been contemporaneously 
established by tests. The only facts as to the latter which 
had been introduced before the Board were such limited 
ones as would circumstantially corroborate completion of 
the process itself at the times.alleged. Accordingly, ex- 
tensive additional evidence of testing of the products 
themselves was introduced at trial. | 


The Trial Court decided neither the question of law 
tendered, nor the sufficiency of the new evidence tendered 
to establish utility of the products. 
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Nor ‘did the Trial Court address itself to the question 
of whether or not the Board clearly erred in view of all 
the evidence in finding that plaintiffs had practiced the 
process defined by the claims in contest at the early dates 
asserted. 


In Point I we have shown that instead of addressing 
itself to any of those questions, the Trial Court below 
undertook to determine anew for itself—and precisely as 
if there had been no Board findings—whether plaintiffs 
had used the required chemicals, in the required propor- 
tions and brought about the required reactions to yield 
the specified products. Its findings are in the negative, 
being diametrically opposed to those of the Board. 


The error below was worse compounded since the Trial 
Court, in so proceeding, imposed on plaintiffs the burden 
of establishing “at least to a thorough conviction” those 
very facts which the Board had found in favor of plain- 
tiffs. 


In Point II below we have shown that the only testi- 
mony adduced by defendants bearing on plaintiffs’ early 
practice of the process, and which was not before the 
Board, was the cross-examination of three witnesses, and 
that the latter does not in any wise impeach or show 
error in the Board’s carefully documented findings. We 
have also shown that arbitrary and capricious rulings 
by the Trial Court excluded material evidence, on basic 
chemical facts, which was before the Board. 


In Point III we have shown that controlling precedent 
from the Supreme Court reveals the Board’s requirement 
of proof of utility of the product, in order to establish 
reduction to practice of the process, to have been an 
error of law. 
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In Point IV we have shown that even if the Board’s 
harsh view of the law was correct, that nevertheless the 
evidence (which was not before the Board) adduced to 
show contemporaneous trials of the products) produced 
by plaintiffs in their early practices of the process is 
abundant to establish “utility” of such products. Since 
the Trial Court failed to make findings on the [point, and 
the record is complete, it is open to this Court 'to so find. 
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ARGUMENT. 


POINT I. 


The Findings of the Trial Court Which Are Contradictory 
of Those of the Board Were Arrived at by Application 
of Wrong Principles of Law and Should Therefore Be 
Set Aside as Clearly Erroneous. 


In this action under U.S.C. Title 35, Sec. 146, the Dis- 
trict '\Court proceeded to hear and determine every issue 
touching priority of invention precisely as if there had 
never been any administrative determination. 


This Court has recently, and most emphatically, de- 
clared that such is not the prerogative of the District 
Court in one of these proceedings, Esso Standard Oil 
Co. v. Sun Ou Co., 229 F. (2d) 37, 108 USPQ 164 
(C.A.D.C. 1956), saying: 

|“Per a judge to conclude that he himself would 
not be confused by two competing trade-marks—and 
hence that the public would not be confused—is be- 
side the point; the question is whether the expert 
agency charged with responsibility in the matter has 
in view of all of the evidence clearly erred in finding 
that the possibility of confusion exists.” 


Paraphrasing the Esso case: for the Trial Court here 
to conclude for himself that ‘‘the evidence failed to show 
satisfactorily what chemical compound or compounds were 
treated, what chemical compounds were produced, or 
what chemical changes were brought about’’ (Finding 
12), was beside the point; the question is whether the 
Board had, in view of all the evidence, clearly erred in 
finding Allen ‘‘used the correct starting material and 
reacted it with CO: to decompose substantially all the 
calcium silicate and obtained a product as required by 
the count” (App. 539A). 
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The difference is a fundamental, a basic one, ‘as any ap- 
pellate judge can testify. 


Not only did the Trial Court here decide the wrong 
question, it failed or refused to make determination of 
the only ones actually before it (cf. Motion under Rule 
52(b), App. 414A). 


An action under Sec. 146 of the statute is not, it is 
true, simply an appeal. Additional evidence, ‘not before 
the administrative board, can be introduced although 
even that is subject to stringent limitations (ef. Barrett 
Co..v. Koppers Co., 22 F. (2d) 395 (C.A. 3, 1927). The 
gravamen of the action is the complaint that |the Board 
erred in its determination. It is so defined in the statute, 
and is so framed by the pleadings in the present case. 


As early as 1893 the Supreme Court made the point 
explicit in Morgan v. Daniels, 153 U.S. 120. After ob- 
serving that an action under this section of the statute 
18: 

(T3 





. more than a mere appeal—it is an application 
to the court to set aside the action of one of the 
executive departments of the government|.. . It is 
a controversy between individuals over a question 
of fact which has been settled by a special tribunal 
entrusted with full power in the premises’. . 


The Court went on to lay down the ‘‘rule”’ that: 


. . . the decision there made [in the Patent Office] 
must be accepted as controlling . . ., unless the con- 
trary is established by testimony which in character 
and amount carries thorough conviction.” 


This Court again elucidated the distinction in Abbott v. 
Coe, 109 F. (2d) 449 (C.A.D.C. 1955), quoting Mr. Justice 


Cardoza from Mississippi Valley Barge Line Co. v. U. S., 
292 U.S. 282 (1934) to the effect that: 
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. judicial fonction is exhausted when there is 
found to be a rational basis for the conclusions ap- 
proved by the administrative body.” 


In case after case® the courts have emphasized the same 
principle in dealing with actions brought under this 
statute (U.S.C. Title 35, Sec. 146). 


The rule of Morgan v. Daniels has not only been em- 
bedded in the law through its application in so numerous 
a line of cases in the federal courts, but a parallel ap- 
proach is also found in interpretations of similar state 
statutes. Judicial review in a proceeding begun by a 
party aggrieved by an agency decision is, for example, 
provided for in Minn. Stat. Ann., Sec. 151.06 (1946). 
It has been interpreted as requiring the court to give the 
agency findings the weight ordinarily accorded to those 
of a jury, Steerenson v. Great Northern, 69 Minn. 353, 
72 N.W. 718. 


From beginning to end of the record it is crystal clear 
that the trial judge here made no such approach to his 


5 Schilling v. Schwitzer-Cummins Co., 142 F. (2d) 82, 85 
(C.A.D.C. 1944), Old Charter Distillery Co., Inc. v. Ooms, 
73 F. Supp. 539, 541 (D.C.—1947), DuPont v. American 
Cyanamid, 120 F. Supp. 697, 700 (D.C.—1954), Daniels v. 
Permutit Co., 187 F. (2d) 823, 825 (C.A. 3rd—1943), Lorenz 

Palmolive Peet Co., 102 F. (2d) 875, 877 (C.A. 3rd 
Dist. Co. v. Continental Dist. ag he ae F. 
489 (C.A. 3rd—1939), Smith v. Carter Carbure- 
tor Co., 130 F. (2d) 555, 556, 560 (C.A. 3rd—1942), Bell 
Tel Labs. v. Int. Standard Elec. Corp., 27 F. Supp. 926, 933 
(D.C. Del—1939), Etten et al. v. Kaufman et al., 32 F. Supp. 

Ce 187 (D.C. W.D. Pa.—1940), Westinghouse v. R.C.A., 24 
F. Supp. 933, 939 (D.C. Del.—1938), Nichols v. Minnesota 
ung & Mfg. aie 2! ve F. (2d) 162, 163 (C.A. alee re 
Pratton, 127 F. (2d) e. 80, 81 (C.A. 6th—1942), 
Cleveland Trust Co. v. Berry, 9 (2d) 517, 522 (C.A. 
6th—1938), Heston v. Kuheke, I E Supp. 913, 915 (D.C. 
N.D. Ohio—1948), Globe Union, Inc. v. Chicago Tel. Supply 
Co., 103 F. (2d) 722, 724, 727, 728 (C.A. ae Ray- 
theon v. General Electric Co., 34 F. Supp. 40, 48 (D.C. N.D. 
Na Gh BSNS tases, ss Sa 
— , Jorgensen v. Ericson, 81 F. 

Supp. 614, 618 (D.C. Mo ee 
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task. He insisted that each witness be examined in full, 
in open court, and permitted introduction of deposition 
testimony before the Board, only to the extent a depo- 
sition of a third party witness situated beyond process 





of the court would be admitted, and he ruled on the ad- 
missibility of each question and of each document that 
was challenged quite without regard to whether or not 
the item was a part of the Patent Office record. 


Such a procedure was, we submit, a plain contravention 
of the mandatory terms of the statute. The latter requires 
that the Patent Office record ‘“‘shall’’ be admitted. Of 
course, the statute does not undertake to assign the weight 
that shall be given to any particular portion of the 
record so admitted. That must be determined by the 
Trial Court in light of all the relevant evidence. But 
here the Trial Court ruled in terms of absolute| exclusion. 


It was, we submit, impossible for the Trial Court here 
to discharge his task of determining whether or not the 
Board clearly erred in its findings and conclusions for 
he refused to admit the record, as such, upon which those 
determinations had been made. 


The unorthodox procedure adopted by the Court below 
worked prejudicial error in other ways. For example, in 
the portions of depositions from the Patent Office which 
were read in evidence the Trial Court entertained and 
ruled upon each objection pressed by defendant and which 
had been made upon the original taking of the deposition 
(e.g. App. 363A). Yet those objections had been aban- 
doned in the Patent Office. As long ago as 1911 this 
Court observed in Sanders v. Emerson, 37 App. D.C. 
598, in reference to objections made in course of a Patent 
Office deposition, that: 

“... it well might be held that failure . .|. to insist 


upon objections in the hearings constituted a waiver 
thereof.” 
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Ever since then the Board of Interference Examiners 
has followed the procedure of ruling upon objections 
only when raised by motion at or before final hearing. 
Here, defendant had made no such motion, had abandoned 
his objections before the Board. Yet the Trial Court per- 
mitted them to be revived at will. 


Even more prejudicial were the Trial Court’s rulings 
in reference to the evidence bearing on so-called Silene 
A-1 (the Silene that had been ‘‘neutralized” with alum). 


The witness Kissling had testified upon deposition be- 
fore the Patent Office that a water solution of alum “con- 
tains hydrogen ions’’, that it gives ‘‘an acid solution”, 
and which, specifically, contains “sulphuric acid’’ (App. 
446A). The Court below required him to be examined 
anew in open court, and when the same topic was reached 
(App. 445A), struck his testimony on the point (App. 
4544). This was done despite the fact that defendant had, 
in the Patent Office, even stipulated that alum in water 
yields an ‘‘acidic’’ solution (App. 491A). 


Counsel for plaintiff was taken completely by surprise 
at such a ruling, a ruling which forbade a witness with 
two degrees in chemical engineering and thirty years’ 
experience to state so simple and well recognized a chem- 
ical fact. The Trial Court was of the view that it was 
an opinion which could only be stated by an expert in 
“theoretical chemistry’’ (App. 449A). 


After the ruling plaintiff tendered as Pl. Exh. 33 a 
page from Mellor’s “Modern Inorganic Chemistry” (pub. 
1925). It is reproduced at App. 605A and on its face 
fully bears out Kissling. Mellor is the author of “A 
Comprehensive Treatise on Inorganic and Theoretical 
Chemistry’, recognized as the standard reference work 





& 


~ Fie ¥ VY 


ses 

on inorganic chemistry. The present printing runs to some 
16 volumes. Not only did plaintiff offer the Mellor pub- 
lication but also the testimony of Dr. Rice, professor of 
chemistry at Catholic University of America. Both the 
treatise and Dr. Rice’s testimony were excluded|.for lack 
of notice (App. 460A; App. 496A). If defendant needed 
@ continuance—and it was never even asserted t they 
did require one on so sjmple a point—it could have been 
granted. ’ 
The Trial Court’s rulings were, under the ciroumstances, 
clearly arbitrary and capricious. 


The form of the findings drafted by counsel for defend- 
ant evidences his uneasiness over his tactical victory on 
this point. In Finding 13 he has the District Court saying 
‘‘Aluminum sulfate is a salt. It is not an acid’’,| which is, 
of course, correct. But he stops there. He did/not dare 
go on to the point of whether or not a solution of that 
salt (alum) in ‘‘water’’ yielded an ‘‘acid’’ as required by 
the claim, and which was the whole point of the contro- 
versy. Instead, he dropped it there, apparently leaving 
the Trial Court with the impression that the |harmless 
point, as made, was dispositive of all of the ‘work on 
Silene A-1. Carbon dioxide is also not an acid, but when 
dissolved in water, the result is carbonic acid (APP. 76A, 
331A). 


Finally—and this is the most shocking result of the 
procedure below—when the Trial Court came to decide 
the case, he invoked the standards of proof of Morgan v. 
Daniels but he did so by imposing upon plaintiff the 
special burden of proof of that case in reference to the 
very facts which the Board had found i favor \of plam- 


tiff. 


That is so extraordinary a result as to leave one in- 
credulous. Yet it is precisely what happened. 
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The Trial Court’s Informal Memorandum (App. 35A) 
states: 

“Upon the whole case the Court finds that plaintiffs 
have failed to carry the burden of proof which rests 
upon them.’’ 

The “burden” which the Trial Court conceived rested upon 
plaintiffs for the “whole case” is characterized in his 
Conclusion of Law No. 3, in the words of Morgan v. 
Daniels as “proving at least to a thorough conviction.”’ 


So here we have the Trial Court not only failing to 
limit his determination to the question of whether or not 
the facts found by the Board were clearly unsupported 
by the evidence, but instead, actually imposing upon 
plaintiffs the burden of “proving to a thorough convic- 
tion’’ that the Board was right when it found that plain- 
tiffs had used the correct starting materials, and reacted 
them in the required amounts, to obtain the product re- 


quired by the claim. 


Findings of Fact “arrived at by the application of a 
wrong principal of law”—and the Trial Court’s findings 
here are certainly that—should be set aside as clearly 
erroneous under F. R. C. P. Rule 52(a), Associated 
Plastics Companies, Inc. v. Gits Molding Corporation, 182 
F (2d) 1000, 1004 (C. A. 7th, 1950). These findings (Nos. 
9 to 16) should be set aside on that ground. 


POINT 1. 


The Additional Testimony before the Court Below Was 
Not of Character or Amount Sufficient to Warrant Set- 
ting Aside the Board’s Findings as to Allen’s Practice 
of the Process. - 

To ‘ask this Court to do what the Trial Court refused 
to do, namely, to examine the record below in comparison 
with the record in the Patent Office to determine whether 
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or not any additional evidence adduced is such as to 
render the Board findings clearly erroneous is, we realize, 
a considerable undertaking. The only option would appear 
to be to request a remand, a course we are most reluctant 
to follow because of the time and expense entailed both 
for the parties and for the courts. 


Fortunately the Board decision is in this instance so 
detailed in its review of the evidence as to make feasible 
a reasonably expeditious comparison of it with such 
additional testimony as was submitted at trial. 


We can for the moment put aside the question; of utility 
of the product of the process (the only issue upon which 
plaintiffs tendered additional evidence) for it is treated 
separately under the next two points of this brief. Con- 
centrating then for the present on the evidence touching 
practice by Allen and his co-workers of the process in 
issue, the additional evidence is quite circumscribed. 





Such additional evidence consists of simply the cross- 
examination of the witnesses Allen, Gage, and Gard (App. 
460A, 127A, 486A). Defendants produced no witnesses 
in their behalf. 


Plaintiff Allen’s direct examination from his Patent 
Office deposition was read into the record (App. 200A) 
and upon order of court he was later produced for cross- 
examination (App. 460A). Comparison of his original 
cross-examination before the Patent Office (App. 211A) 
with that at trial (App. 460A) shows, however, that the 
same topics were covered and to no better effect so far as 
defendants are concerned. y 


Most of Allen’s cross-examination was hinged on his 
early statement of belief (Pl. Exh. 9-1) that Silene was 
a mixture of calcium hydroxide and of silicic acid rather 
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than the compound formed by these two substances, viz. 
calcium silicate (App. 60A).. As earlier noted (ante pp. 
7-9) the Board had evidently viewed the point as im- 
material since they had found that the Silene used was 
shown, in fact, to be calcium silicate and—and this is 
most important—the Board found that the recorded ana- 
lytical data was of such “obvious’’ significance: 
“ .-. as to refute any contention that Allen or those 
working on his behalf did not recognize what was 
accomplished, at least by April of 1940.’’ (App. 
539A). 

The analytical data referred to is contained in Pl. Exhs. 
9-25 through 9-28 (App. 546A-549A) and had been copied 
by Gage in his notebook (Pl. Exh. 9-42, App. 551A). Gage 
testified (App. 76A): 

*Q. Do you remember whether or not at the time 
you received the results of the analyses that those 
results had any significance to you with respect to 
Yd-2-85 and Yd-2-86? 

‘‘A. Well, comparing the two, it was very obvious 
that the Yd-2-86, which had been the calcium, which 
was the present material, had been completely con- 
verted to calcium carbonate, substantially completely 
converted to calcium carbonate. 

“Q. And to what had that conversion been due? 

“A. To the introduction of the carbon dioxide to 
the slurry during the agitation, as I described it.” 

What was “obvious”’ to the Board, skilled as they are in 
. chemical technology, was evidently not obvious to the 
Trial Judge when he examined the same analytical data 
(Pl. Exhs. 9-25 through 9-28 and 9-42). For he consented - 
to find that Allen had not “conceived’’ the invention of 
the count prior to Bertorelli’s filing date (Finding No. 9, 
App. 37A). 


Again, we have an example of the Trial Court failing 
to address itself to the question of the sufficiency of the 





—29 — 


evidence cited by the Board to sustain its findings, and 
instead an attempt by the Trial Court to reach an inde- 
pendent finding in this chemical field. 


The Board had found that Silene was calcium silicate, 
that the report (Pl. Exh. 9-41; App. 557A) of Gage, and 
who had earlier originated Silene itself, “left no room 
for doubt on the point”. Nothing in the cross-examination 
of any of these witnesses impeached: that : ding. 


The Board had found that defendants’ contentions were 
“not well taken” for their point that it had not been estab- 
lished that the other starting material used was really 
carbon dioxide (CO-). Indeed, the Board| went on to 
find that “the stipulated analytical reports (Pl. Exhs. 
9-26, 9-28) prove conclusively that the right gas was 
used’? (App. 538A). Those same reports are here, and 
they are still stipulated (App. 92A). Nothing in the cross- 
examination of these witnesses undermines | that finding 
in any way. 


The Board had found (App. 538A) that “sufficient” CO. 
was used to “decompose substantially all of! the calcium 
silicate” because the “molecular ratio’’ could! be ‘‘readily 
calculated from the analysis of Yd-2-86 and Yd-2-88’’ (Pl. 
Exhs. 9-26 and 9-28). The testimony of the witnesses re- 
mained in accord. There is no indication that the Trial 
Court recomputed the molecular ratios for; himself to 
arrive at a contrary view. | 


The Board found not only that ‘‘it would be readily ap- 
parent to any chemist that the decomposition was sub- 
stantially complete’’ but also that it was “quite obvious 
that CaCOs [calcium carbonate] was formed together with 
silica.”” Nothing in the cross-examination of) these wit- 
nesses impeached those findings of chemical fact. 
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It is significant that defendants had available to them in 
the court room an expert chemist but did not call him to 
the witness stand to contradict or deny im any respect 
these findings of the Board in chemical facts. It is reason- 
able to infer, therefore, that he would have had to confess 
their correctness. 


Insofar as concerns the record on performance of the 
process by carbonating Silene, there is, we submit, no 
warrant whatever for setting aside the findings of the 

Board. 


The situation is, it is true, different as to the record 
bearing on Allen’s Silene A-1 (the alum treated Silene). 
For as to it, the Court struck Kissling’s testimony on 
the “acid’’ character of the water solution of alum used, 
and peremptorily denied plaintiffs opportunity to make 
other proof (see ante pp. 24-25). Consequently, the record 
before the Trial Court was necessarily barren on the 


point as to whether such Silene was reacted with “acid” 
as required in the claim. Nevertheless, this Court is en- 
titled to take judicial notice of so recognized a standard 
authority as Mellor (Pl. Exh. 33, App. 605A). Nor should 
such capricious exclusion of proofs from the District 
Court record constitute ground for reversing the findings 
of the Board predicated upon this simple chemical fact. 


Moreover, it is to be borne in mind that either (1) the 
carbonation of Silene or (2) its treatment with alum, 
constituted practice of the process. The former would 
suffice for that, and even without the alum or Silene A-1 
work. The significance of the alum work is in the context 
of continued use of the invention, the factor which caused 
the Board to reject defendants’ contention of abandon- 
ment (App. 5414-542A). . 
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The record is clear, we submit, that the additional 
testimony before the District Court was certainly not of 
such character or amount as to warrant its setting aside 
the findings of the Board as to Allen’s pracare of the 
process and continued use of it. 


POINT III. | 


Under Controlling Authority It Is Not Requisite, As a 
Matter of Law, to Establish by Independent Tests Utility 
of the Product Produced in Order to Establish Reduction 
to Practice of a Process for Making That Product. 

The sole ground upon which the Board of Interference 
Examiners refused to award priority to plaintiffs was 
that Allen had failed to establish, through proof of con- 
temporaneous tests, the “utility’’ of the products produced 
by his practice of the process here in issue. | 


We submit the Board was wrong as a matter of law. 


The Trial Court failed to decide the point of! law and 
even after express request upon motion (App. 414). 


It is our position that under the controlling decisions of 
the Supreme Court and of this Court, reduction) to prac- 
tice of a process is established by successful performance 
of that process. 


The single claim in issue here is to a process. |It is not 
a claim to a composition. No claim on the composition 
which results (a finely divided mixture of salt and sand, 
i.e. “silica’’) has been allowed to any party here,|nor does 
it appear it could be. 


This is a claim to a process, to a procedure or mode 
of doing something (cf. Cochrane v. Deener, 94,U.S. 780 
(1876)). The end product of that process may or may 
not be a new thing. That is beside the point. The inven- 
tion lies in the new procedure for producing the product. 
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Where, as here, the Board has-found that plaintiffs 
used the starting materials required by the claim, reacted 
them as required and in the amounts required, obtained 
the product required, and recognized by way of precise 
chemical identification what they had produced—then that 
is an end of it. That is a reduction to practice of the 
process. That is precisely what the Board found plain- 
tiffs had done (App. 539A), and many times, over a span 
of years, all anterior to defendants’ filing date. 


The law as we have urged it was unequivocally stated 
and directly applied by the Supreme Court in Corona Co. 
v. Dovan Corp., 276 U.S. 358 (1928). The claim at issue 
there® was directed to a process of vulcanizing rubber by 
incorporating in the rubber compound a particular “accele- 
rating agent.’’ It was critical to decision to determine 
whether or not the process had been “reduced to practice’’ 
at an earlier date by Dr. Kratz. In enunciating the appli- 
cable law the Court says flatly and unequivocally: 

“A process is reduced to practice when it is success- 
fully performed.’’ (276 U.S. at p. 383). 
At the end of the same paragraph they cite four cases, all 
from this Court, and with which they evidently felt their 
holding was in consonance.” 


A study of the briefs in the Corona case reveals that 
the Supreme Court had, indeed, to resolve a direct colli- 
sion between the parties on the very point of law upon 
which we urge the Board erred here. 


*“The process of treating rubber or similar materials 
which comprises combining with the rubber compound 
diphenylguanidine” (quoted at 276 U.S. p. 366). 

7 Hunter v. Stikeman, 13 App. D.C. 214, 226; Mason v. 
Hepburn, 13 App. D.C. 86, 92; Lindemyr v. Hoffman, 18 App. 
D.C. 1, 5; Roe v. Hanson, 19 App. D.C. 559, 564. 
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The unsuccessful respondent’s brief in n the Corona case 
argued : : 


“To know anything about the practical utility of the 
product, a rubber chemist has to measure these quali- 
ties exactly with laboratory machinery devised for 
just such purposes. . . . To know how to produce the 
product, the time and temperature .. necessary to 
produce optimum cure must be accurately deter- 
mined.’’ (pp. 4-9) 


‘‘Accurate determinations are necessary where the 
practical utility of the anil or the mode of pro- 
ducing it is to be determined; .. .’’ (p. 5) 


**It must be obvious that such a test [Kratz’s ‘thumb 
and tooth’ test consisting of biting and pinching the 
rubber sample] applied to the cured rubber, cannot 
possibly tell anything accurate as to its ee quali- 
ties.”’ (p. 6) 


‘Tt [Kratz a o was in no sense a |: reduetion 


to practice . . .’’ (p. 24) 


“In a word, the investigation showed absolutely noth- 
ing as to the practical utility of the substances inves- 
tigated.’’ (p. 57) 


The successful petitioner in the Corona case took the 
opposite view in his brief: 


“Plaintiff has asserted that the Weiss patent in- 
volves not only the discovery that DPG/is a good 
accelerator, but also the discovery that when DPG is 
used, the rubber produced is of a superior quality. 
This is true only with various qualifications, (Vol. I, 
p. 502-6, Q. 324; p. 536-9, Q. 14-26), but, assume for 
the moment that it is broadly true. The production 
of better rubber by the use of an accelerator of 
greater activity is only what a rubber chemist would 
expect, and would have expected at any time back as 
far as Kratz’s work at Norwalk in 1916. It was one 
of the known principles of vulcanization, known prior 
to 1916, that, other things being the same, greater 
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acceleration is productive of better rubber (ante, p. 
11-12). 

“But even if that had not been a known principle, 
no inventive act would have been mvolved in ascer- 
taiming that by using the DPG whose greater activity 
was discovered by Kratz, a better rubber would be 
produced. A good analogy would be the case of a 
baking powder used in making biscuit; if some in- 
ventor announced that some substance not previously 
used for the purpose is an excellent baking powder, 
there would be no invention in ascertaining that by 
the use of the new substance in accordance with the 
usual procedure of mixing the ingredients and baking 
-@ superior biscuit is produced.”’ (pp. 106-7) 

co * B & w 

“Tt follows necessarily that the public can not be 
deprived of an old process because someone has dis- 
covered that it is capable of producing a better result, 
or has a wider range of use than was before known.”’ 
(p. 107) 


It was in such a context that the Supreme Court 
accepted the arguments of petitioner and rejected those 
of respondent, holding as quoted earlier that, “A process 
is reduced to practice when it is successfully performed.”’ 


Of Kratz “thumb and tooth” tests of the product of his 
process, the Supreme Court acknowledges that it was not 
an “exact method of determining all the qualities.” But 
the Supreme Court went on to find that it was adequate 
for “determining that the vulcanization or cure is com- 
plete’’, and that was all that was necessary to show that 
the “process’’ had been completed (276 U.S. at p. 384). 


Such an authoritative ruling from the Supreme Court 
did—or should have—disposed of the point. Nevertheless, 
it must be conceded that a contrary line of authority has 
grown up in recent years in the decisions of the U. S. 
Court of Customs and Patent Appeals. Those decisions 
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stand, we submit, in square conflict with the decisions of 
the Supreme Court and of this Court. 


The circumstances under which that line of aiithaviiy 
evolved in the Court of Customs and Patent Appeals are, 
we believe, revelatory of the error in which they are 
rooted. The initial case of the series, decided in 1938, was 
Steenstrup v. Heath, 95 F(2d) 514 (C.C.P.A.-1938). The 
claim in issue was to a process of making a refrigerator 
evaporator (a fluted, stainless steel vessel). In that cir- 
cumstance, having before it a physical machine or struc- 
ture, the Court very probably reasoned in terms of the 
familiar rules requiring test of a machine to constitute 
reduction to practice of a claim to that machine. The 
Court observed, and significantly enough without citation 
of any authority whatever: 

‘‘There being no evidence of record corroborative 
of appellee’s testimony that his evaporators were 
successfully operated, we must hold that the evidence 
is wholly insufficient to establish that appellee con- 
structed and successfully operated evaporators in 
conformity with the method defined in the appealed 
count.” 





With that entering wedge, litigants were quick to seize 
and enlarge upon the implications of the new doctrine. 
In 1940 the Court of Customs and Patent Appeals ap- 
plied its new doctrine in McBride v. Teeple, 109 F(2d) 789 
(C.C.P.A.—1940), saying that “‘. . . before a/ process of 
combining explosives ... can be remanded as satisfactory, 
a test of the product aaet be made...”’ 


A year later in Buffington v. Blair, 121 F(2d) 635 (C.C. 
P.A.—1941) the Court of Customs and Patent Appeals 
affirmed the Board in holding that a “written description’’ 
of a process of producing sponge rubber did|not consti- 
tute a reduction to practice of the same. That portion 
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of the opinion was unremarkable enough, but it goes on 
to deal with purported testimony of actual test of the 
process. On that phase the Court said that despite 
‘‘orave doubts” it would assume arguendo that the rec- 
ord did show ‘‘they had carried out the process of the 
counts’’, but that nevertheless ‘‘it does not show that any . 
product from carrying out the process was ever given any 
test”’. The appellant had evidently cited the Corona v. 
Dovan case for the Court says there was not even ‘‘a 
relatively simple” test ‘‘such as the thumb and tooth test 
held by the Supreme Court of the United States to be 
sufficient with respect to the rubber material involved 
in the case of Corona Cord Tire Co. v. Dovan Chemical 
Corp.” 


Thus when the Corona case was finally called to their 
attention, they completely misconstrued the significance 
of the reference to the ‘“‘thumb and tooth tests’’. There 
had never been any contention in the Corona case that 
those tests established utility of the product but only that 
they showed the “process’’ had. been carried to comple- 
tion, namely, to a point where the rubber was ‘‘cured”. 


Having once’ passed the Corona case so casually, the 
Court of Customs and Patent Appeals had apparently 
passed the ‘‘point of no return’’. A year later, in 1942, 
in Schmutzer v. Ayers, 129 F(2d) 703 (C.C.P.A.—1942) 
they applied the new doctrine again to a process of mak- 
ing bread. It is ironical that the figurative analogy which 
had helped persuade the Supreme Court to take the 
opposite view in the Corona case was a method of making 
biscuits. 

By 1949 the Court of Customs and Patent Appeals was 
saying with some impatience in Birmingham v. Randall, 
171 F(2d) 957 (C.C.P.A.—1949) that, ‘‘We have repeat- 
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edly held that such an invention [a process] is not re- 
duced to practice until it is established that the product 
made by the process is satisfactory’’, citing the Steen- 
strup case, the McBride case, the Buffington case and the 
Schmutzer case above. 


So much for precedent. The decisions of the U. S. 
Court of Customs and Patent Appeals are' certainly 
deserving of most respectful and careful attention. Yet 
in this instance it is clear, we submit, that they have 
fallen into error, have ignored the compelling | authority 
of the Supreme Court’s own decision on this precise issue. 
It hardly needs saying that it is the latter which must 
govern this Court. 


Nor is this a matter of urging on our part of any 
merely unreasoning application of precedent. e under- 
lying considerations would, we submit, be equally compel- 
ling even if this were a question of first impression. 


To require the inventor of a process to show not only 
successful practice of the process but also successful 
employment of the product of that process is |to compel 
him to make not one, but two, reductions to practice. 
Neither fairness nor equity should look with favor upon 
such a double hurdle. 


Defendant Bertorelli here has simply filed an applica- 
tion in which he asserted the pigment was generally use- 
ful as such, in paint, paper, rubber, etc. Allen did the 
same. That sufficed for the Patent Office to conclude the 
process had such ‘‘utility’’ as to be patentable; No rea- 
son or logic supports the view that after such a deter- 
mination on such a naked assertion there should be some 
new, harsh standard of test set up in reference to reduc- 
tion to practice of the process. 


This Court voiced precisely the same view in Potter v. 
Tone, 36 App. D. C. 181. 
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Finally, if the rule here challenged is to be enforced, 
what it will amount to is that the man who first success- 
fully uses the product of a process is to be awarded a 
patent on that process even though others have practiced 
that very process long before and knew it fully. Such a 
result is, we submit, too repugnant to good reason to 
survive. 


POINT IV. 

The Record Is Complete That Contemporary Tests Showed 
the Products of Allen’s Practice of the Process To Be 
Usefal As Pigments in Various Fields, and the Findings 
Below Being Silent on the Point. This Court Is at Liberty 
To So Find Itself. 


Even if it be assumed arguendo that it was requisite 
for plaintiff Allen to show by actual tests the utility of 
the products produced by his practice of the process if 
he is to be accorded a ‘‘reduction to practice’’ of that 
process—and we maintain it is not requisite for the rea- 
sons covered in Point III above—nevertheless there is 
abundant proof in this record of such utility. 


The Trial Court’s findings (App. 35A) are silent on 
this subject of “utility” or ‘‘usefulness’’ of the pigments 
which Allen produced by his many series of practices of 
the process. The only finding which even grazes the 
subject is No. 15. It begins with statements as to ‘‘suc- 
cessful process’’ and ‘‘practical utility’’ of the process. 
It continues on the subject of ‘‘process’’ down to the last 
sentence. There is tucked in, as a final clause, the asser- 
tion “‘. . . nor that the products of these experiments [a 
series carried out by Reynolds for Allen] were recognized 
as being useful for any purpose.”’ 


No finding by the District Court even pretends to cover 
the utility of the carbonated Silene made for Allen by 
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Dorinson nor of the large quantities of Silene A-1 made 
for him by Kissling. 


Presumably, even the defendants did not have the 
temerity to propose findings of inutility as to the latter 
materials. The proofs are extensive and conyincing. 





When the Trial Court fails to make findings |on an issue 
of fact, the Court of Appeals may do so itself in the event 
the record is sufficiently complete: Refrigeration Patents 
Corp. v. Stewart-Warner Corp., 159 F(2d) 972, 975 (C.A. 
7th, 1947); Hazeltine v. General Motors, 170 F(2d) 6, 10 
(C. A. 6th, 1941). Such is, we submit, the situation here. 


Tests in 1940 of 
Carbonated Silene as 
a Pigment for Rubber. 


Gage, who was an experienced rubber chemist (App. 
. §1A) testified that he had, in 1940, prepared natural rub- 
ber compounds using the carbonated Silene pigment made 
by Dorinson (App. 78A). At the same time he prepared, 
for comparison purposes, compounds of natural rubber 
which were identical except that standard Silene was used 
as a pigment instead of the carbonated product (App. 
80A). 


Test slabs of the natural rubber (using, respectively, 
the standard Silene and carbonated Silene) were cured 
or vulcanized for different periods of time (App. 80A- 
83A). 


The samples made with the carbonated Silene showed a 
prolongation of cure time, the result that had been sought 
(App. 87A). 


The test slabs of rubber, so prepared, were ere 
to physical tests with standard testing machinery (App. 
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82A-84A). The tensile strength, tear strength, hardness, 
and modulus were all ascertained (App. 78A). 


Such test results were logged (Pl. Exh. 9-42, App. 
503A) and the recordings taken from the test machine 
itself were preserved (App. 88A, 89A; Pl. Exh. 9-20). 


Comparison of the test machine-measured values for 
the natural rubber pigmented with carbonated Silene 
showed them to be equal or superior to the properties of 
rubber formulation recommended in the contemporary 
Vanderbilt rubber handbook (Pl. Exh. 30b) for rubber 
belting (App. 169A). Tensile strength was 2441 Ibs. per 
sq. in. for the rubber made from pigment sample Yd-2-86 
against 1825 Ibs. per sq. in. for the handbook formula 
rubber. Stress at 500% was 1077 for that sample against 
825 for the handbook rubber. Per cent elongation 
(stretch) for the sample was 685 against 750 for the hand- 
book rubber, and hardness for the sample was 50 against - 
34 for the handbook rubber. 


Gage testified that the rubber samples made with the 
carbonated Silene were well vulcanized (App. 85A), that 
the tests he had used for its physical properties were 
those ‘‘most widely used’? (App. 56A). His own evalua- 
tion at the time was that the rubber so produced was, 
indeed, useful (App. 86A). 


All of this constituted a far more rigorous and detailed 
study of the utility of the ‘‘pigments’’ produced by the 
process here in question than is shown by anything con- 
tained in either the Bertorelli or Allen patent applica- 
tions. 


Such evidence is, we submit, ample support for a find- 
ing by this Court that ‘‘utility’’ of the pigment produced 
in the 1940 practice of the process (by carbonation of 
Silene) has been fully proved—a point upon which the 
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District Court made no finding. The Board had refused 
such finding because of lack of testimonial explanation 
of the test data (App. 540A, 541A), a lack which was 


supplied in the District Court. | 
| 
| 





Tests of the So-Called Reynolds 
Pigments to Show Their Utility. 


With the onset of the war emphasis turned) from pig- 
ments useful in natural rubber compositions to those 
employable in synthetic or so-called GR-S rubber. In 
the meantime Waldo, sales representative for Allen’s em- 
ployer, sought uses for carbonated Silene pigment in fields 
other than rubber (App. 488A). 


Reynolds, an Allen assistant, prepared numerous 
batches of carbonated Silene pursuant to Allen’s instruc- 
tions in 1941 and on into 1945 (App. 356A). This mate- 
rial was treated with a tall oil derivative, the purpose 
being to afford a pigment suited for use in synthetic 
rubber. The Board found as to this work (App. 541A): 

‘‘Further work with carbon dioxide to reduce the 
alkalinity of Silene was carried out by L. J. Reynolds. 
In 1945 Reynolds prepared his own silicate slurry 
and after gassing [with CO.] the resultant product 
was treated with a tall oil derivative. It} was dried 
and milled and given a code designation SC-4-645. 
The product, which was somewhat dissolved by the 
tall oil, was then submitted to appropriate labora- 
tories for analysis and testing in a rubber composi- 
tion . . . SC-4645 is representative [of the number 
of batches].”’ 


The analysis of SC-4-645 is repeated in Pl. Exh. 9-29 
(App. 550A) as 45-JR-69 (see Pl. Exh. 9-18, bottom of 
p. 136, App. 585A). By stipulation, the analyses in Pl. 
Exh. 9-29 were performed according to competent accepted 
procedures and by competent analysts (App. 914). 
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Batch SC-4-645 was tested by Gage in the rubber 
laboratory. He used it as a pigment in formulations of 
synthetic or GR-S rubber. For evaluation purposes par- 
allel tests were run on synthetic rubber samples pig- 
mented with Calcene T and Silene EF, two standard 
products for the purpose at the time (App. 293A-294A). 
The results are reported in Pl. Exh. 9-20 (note stipulation 
as to these tests, App. 315A). 


Gage’s own evaluation of this test data at the time it 
was taken in 1945 was that the carbonated Silene material 
was a successful pigment for synthetic rubber, and he 
recommended to management prior to the spring of 1946 
that they expand their facilities in order to get into its 
production (App. 94A4-95A). 


In order to establish the value and completeness of the 
1945 data taken on the carbonated Silene pigment (repre- 
sented by SC-4-645) plaintiffs called at trial an independ- 
ent expert to evaluate the data. Arthur Carpenter, an 
outstanding authority in the field of rubber technology 
and evaluation with more than thirty years of experience 
in that field (App. 289A) was the expert called for such 
purpose. 


Mr. Carpenter observed that the tensile strength of 
2042 Ibs. per sq. in. was a pretty good tensile and shows 
definitely the reinforcing characteristics of the pigment. 
Without pigment the GRS rubber has a tensile strength 
of only 300 to 400 Ibs. per sq. in., and the value of 2042 
Ibs. is even substantially better than the 1829 Ibs. per sq. 
in. for Silene EF and 1560 Ibs. per sq. in. for Calcene T 
(the comparison pigments which were ‘‘widely in use’’ 
in 1945) (App. 296A-297A). 


Mr. Carpenter also observed that the tear strength 
was higher with SC-4-645 than with the standard pig- 
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ments (16 to 19 as against 13 to’ 15 for Silene EF and 
8 to 9 for Calcene T (App. 297A}. He characterized the 
samples made with SC-4-645 as “considerably more re- 
sistant to tearing’’ (App. 298A). 


Mr. Carpenter’s opinion was that the er of the 
rubber made with SC4-645 was ‘anus ‘in that it 
had such ‘‘a low modulus . . . while retaining la es 
the same tensile strength” (App. 298A). He explained 
that this indicated a ‘“‘high degree of flexibility |. . . ability 
to stretch” (App. 301A). 


Despite such testimony, and despite the lack of any 
contradictory witness, the Trial Court found ‘‘There was 
no evidence that the Reynolds experiments were success- 
ful, nor that the products of these experiments were 
recognized as being useful for any purpose’’ (Finding 
No. 15, App. 38A). Insofar as that is intended to be 
finding that the products lacked utility (and its language 
is so guarded as to make that hard to estimate) | it should, 
we submit, be set aside as clearly erroneous (cf, F.R.C.P. 
Rule 52(a)). It is true that the evidence of successful 
testing of other products of Allen’s practice of| the proc- 
ess hardly makes necessary that frontal attack on this 
finding. But the finding is so flagrantly contradictory 
of the evidence, and does such injustice to so eminent an 
expert as Mr. Carpenter, we feel it is incumbent upon 
us to ask this Court to make the examination of the 
evidence. 








Tests of the Silene A-i or 
Alum Treated Pigments. 
The Silene A-1, or Silene neutralized with aim, was 
made and tested in substantially greater quantities than 
the carbonated Silene. Since its alkalinity could be re- 
duced even more it was regarded as more promising. 
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The quantities of Silene A-1 were prepared at Allen’s 
direction by the witness Kissling (App. 425A-426A). As 
the Board observed (App. 541A) it was made in “‘sub- 
stantial quantities (of the order of hundreds of pounds).”’ 
Miss Ruth Wise, an analytical specialist, testified as to 
her work in determining precisely the quantities of alu- 
minum sulphate (alum) required to neutralize Silene. 
(App. 475A). 


Silene A-1 was submitted in 1943 to Dr. Talbot of 
General Printing Ink Company for evaluation. He tested 
it as a possible substitute for alumina hydrate in pea- 
cock blue ink (App. 390A-400A). Dr. Talbot testified 
that he had found, and reported, Silene A-1 to be a ‘‘thor- 
oughly useful substitute for alumina hydrate as ink ex- 
tenders” (App. 400A). 


Silene A-1 was also submitted to Dr. Libby at Syra- 
cuse University in 1943 for evaluation as a pigment or 
filler in paper stocks (App. 242A). He, and his assistants 


Donofrio and Taylor, testified as to their elaborate re- 
search on the subject (App. 241A, and see Pl. Exhs. 16, 24, 
25; App. 242A-243A). It was Dr. Libby’s opinion that 
Silene A-1 was suited for such purpose (App. 571A). 


With such a convincing and extensive record of the 
utility of the products produced by Allen this Court is, 
we submit, fully warranted in finding such utility—the 
Board not having had this evidence before it, and the 
Trial Court having failed to make any finding on the 
point. 


Indeed, the evidence here shows a far more extensive 
evaluation of the pigments than is reflected in the general- 
‘ized statements in the respective applications and which 
satisfied the Patent Office of utility. Opponent Ber- 
torelli’s application says simply that the pigments im- 
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part ‘‘exceptionally good tensile strength and tear resist- 
ance’ to rubbers in which they are used (App. 513A). 
Allen’s application likewise says simply that the| pigment 
yields a rubber ‘‘somewhat softer and [having]; a lower 
modulus of elasticity—although having essentially similar 
tensile and tear strength’? as compared to rubber com- 
pounded with prior pigments. Those naked assertions, 
generalized as they are, satisfied the Patent Office of sufii- 
cient utility to allow the claims. No harsher standard 
should be applied here, Potter v. Tone, 36 App. D. C. 181. 
The detailed factual data which Allen and his assistants 
accumulated far overshadows the kind. of generality upon 
which opponent Bertorelli has relied in his application. 





CONCLUSION. 





The Trial Court completely misconceived its | function 
and misapplied the law in the proceeding before it. Prop- 
erly, the inquiry was whether the Board was clearly in 
error, in view of all the evidence, in finding that Allen 
had repeatedly practiced the claimed process at the times 
alleged, that he and his co-workers had fully recognized 
what was accomplished, and had so long persisted in their 
work as to negative any notion of abandonment. The 
answer to that inquiry is, we submit, very plainly that 
there was no such clear error demonstrated. 


Compelling authority supports the view that success- 
ful performance of a process constitutes, without else, 
a reduction to practice of it. Even if the burden is to 
be added of also establishing successful test of the utility 
of the product of that process, that burden has been sus- 
tained here. | 
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The judgment below should, we submit, be reversed with 
direction to vacate the order of dismissal and supporting 
findings and entry of a decree as prayed in the complaint. 


Respectfully submitted, 


Cantson, Pirzner, Husparp & Wo tre, 
Attorneys for Appellants. 
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Statement of Question Presented 


In the opinion of appellees, the question presented is 
whether upon the record of the proceedings below the 
District Court was warranted in dismissing appellants’ 
complaint under Section 146 of the Patent Act of 1952 for 
a judgment to override the decision of the Board of Patent 
Interferences and require the issuance of a patent in the 
name of Edward M. Allen. 
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The evidence clearly supports the court’s find- 
ing that Allen had not even conceived the 
claimed method prior to Bertorelli’s disclo- 


(a) Obviously, finding No. 9 was required by 
the evidence, and Allen had no valid basis 
for claiming priority of invention of the 
method defined by the count 


The evidence clearly supports the court’s find- 
ings that appellants’ experiments were not 
shown to be practices of the claimed method .. 


(a) The evidence never showed what chemi- 
cal compound or compounds were present 
in the ‘‘Silene’’ treated in any experiment 


(b) The evidence as to the other limitations 
of the count planly failed to bring any 
of the experiments within its scope 
(1) Dorinson’s Experiments 
(2) ‘*Silene A-1’’ Experiments 
(3) Reynolds’ Experiments 

(c) No experiment having been shown to con- 


form with the count, there could be no hold- 
ing of an actual reduction to practice .... 


The record thus shows several perfectly clear 
bases for the judgment dismissing the com- 
plaint 


No substantial basis has been shown for appel- 
lants’ attack upon the trial court’s findings ... 


The main point of appellants’ argument is 
based upon false assumptions of fact and a 
twisted version of Morgan v. Daniels, which 
would gravely restrict judicial functions 


Conclusion 
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Counterstatement of the Case 


This action arose under Section 146 of the Patent Act 
of 1952, Title 35, U. S. Code. Appellants sued in {the Dis- 
trict Court for a judgment to override the decision of the 
Board of Patent Interferences on the issue of priority of 
invention involved in Interference No. 84,329, Allen v. Ber- 
torelli, and to require the issuance of a patent in the name 
of Edward M. Allen. | 


The Subject Matter in Issue 


The subject matter of the interference was defined by a 
single count reading as follows: 


**Count II: A method of preparing a finely divided 
white pigment product which comprises reacting a 
finely divided calcium silicate in an aqueous slurry 
with an acid that forms a substantially water-insoluble 
salt with calcium in an amount sufficient to decompose 
substantially all the calcium silicate, thereby forming 
a finely divided precipitate containing silica and a cal- 
cium salt of said acid, and separating and drying said 
precipitate.’’ 





This is a limited claim for a particular method of pre- 
paring a particular white pigment product. Its essential 
novelty consists in reacting a finely divided calcium silicate 
in an aqueous slurry with an amount of acid sufficient to 
decompose substantially all the calcium silicate, thus form- 
ing a finely divided precipitate of different chemical sub- 
stances which is useful as a white pigment product (Find- 
ing 11, App. 37-38). The acid reacted must be jone that 
forms a substantially water-insoluble salt with) calcium, 
and the precipitate formed must contain both silica and a 
calcium salt of the acid used. This precipitate is separated 
from the reaction medium and dried to obtain the desired 
product. 
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The principal use of the product, according to both of 
the interfering patent applications, is as a new type of 
white rubber reinforcing pigment to make rubber com- 
pounds strong and tear resistant (App. 501, 513). Being 
white, the pigment can perform its functions without 
darkening the material as carbon black does. 


Proceedings in the Patent Office 


Orlando Leonard Bertorelli had disclosed the claimed 
method in his patent application filed on August 6, 1946 
(Finding 4, App. 36). Allen had first disclosed it (along 
with various other and unpatentable methods for only 
partially decomposing calcium silicates) in his patent ap- 
plication filed on August 22, 1947 (App. 500-504).* That 
was over a year after Bertorelli’s disclosure; so Allen had 
the burden of proof. 


His preliminary statement under oath alleged that the 
‘Invention was first disclosed to others on or about January 
21, 1940, and was first successfully reduced to practice on 


or about February 1, 1940 (App. 461-426). This was over 
seven years before appellants thought well enough of his 
work, to file a patent application. 


In the motion stage of the interference, counsel for 
Allen tried repeatedly to have the priority issue broadened 
to cover methods involving partial decompositions of cal- 
cium silicates with acidic substances (App. 520-531). All 
these efforts were rejected by the patent Examiner, who 
held that ‘‘the only patentable subject matter is that lim- 
ited to the use of an amount of acid to decompose ‘sub- 
stantially all’ of the silicate’’ (App. 529). 


* Allen’s application states: 

“On the other hand if the free acid which is added is suffi- 
cient to substantially completely decompose the calcium sili- 
cate, then the product which is produced will be essentially 
free from calcium silicate and will comprise only silica to- 
gether with a substantially stoichiometric quantity of the cal- 
cium salt of the acidic substance” (App. 504). 
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The interference then proceeded to the taking) of testi- 
mony, which consisted entirely of depositions taken from 
employees or former employees of the plaintiffs at plain- 
tiffs’ premises in Barberton, Ohio. Upon this testimony, 
it was contended that Allen had disclosed to others the 
method of the count and successfully reduced it to practice 
in the early part of 1940, and that other versions of it 
had occurred in appellants’ experimental operations of 
later years up to 1946. 


On October 13, 1953, the Board rendered its decision 
holding that Allen had not established a reduction)to prac- 
tice prior to August 6, 1946, and awarding a of 
invention to Bertorelli (App. 540). 


On the record before it, the Board expressed conclusions 
to the effect that Allen or others working in his behalf 
must have recognized by April of 1940 ‘‘what was ac- 
complished’’ in certain experiments performed by Amos 
Dorinson in the early part of 1940, in which a ae 
called ‘‘Silene’’ had been treated with carbon dioxide (car- 
bonie acid) (App. 539). 


The Board pointed out, however, that there was a serious 
question as to the utility of the work done (App. 539). 
It concluded that utility of the process was not established 
by the evidence of Dorinson’s experiments as contended. 
It then took up and refuted, one by one, Allen’s contentions 
that utility was established through evidence alleged to 
show the success or utility of the products of various 
experiments. | 


Contrary to representations found throughout appel- 
lants’ brief: The Board made no finding as to whether 
or not Allen had ever conceived and disclosed to others 
the particular method defined by the count. The Board 
did not find ‘‘that Allen had established frequent and ex- 
tensive use of the process’’. It did not find ‘‘that plain- 
tiffs had practiced the process defined by the claim in issue 
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many times in the interim from 1940 down to defendants’ 
filing date in August, 1946.’’ There was never any holding 
that ‘‘either (1) carbonation of Silene or (2) its treatment 
with alum, constituted practice of the process’’. The 
Board did not premise its conclusion upon the proposition 
of law alleged in appellants’ Summary of Argument. 
There was never any holding that Allen had shown ‘‘suc- 
cessful performance’’ of a process within the count, as 
appellants’ brief assumes in order to have a basis for its 


argument. 


Proceedings in the District Court 

_ Having lost the decision before the Board, Allen and 
his assignees elected to proceed under Section 146 for a 
new determination of the priority issue by the District 
Court, rather than to appeal to the Court of Customs and 
Patent Appeals. Their complaint alleged that Edward 
M. Allen was the first inventor (App. 6), which was both 


denied and affirmatively refuted in appellees’ answer (App. 
16-17). It further alleged that the testimony and exhibits 
introduced in the interference ‘‘established conception, 
disclosure to others, written description, diligence, suc- 
cessful reduction to practice and corroboration of such 
acts’’ (App. 11)—all as to the invention of the count. All 
of this, too, was denied in the answer (App. 17). 


Extensive pre-trial proceedings were had in the District 
Court. Plaintiffs were apprised on pre-trial hearing that 
all aspects of Allen’s alleged priority were in issue (App. 
33-34). They were ordered to furnish full particulars of 
all evidence which they proposed to offer but had not 
presented in the proceedings before the Patent Office (App. 
23-25). Responses to their own requests for admissions 
put them to their proofs on particular technical questions 
(App. 458-459). The parties stipulated procedures for 
obtaining and offering testimony and exhibits from the 
record in the Patent Office, with the express agreement 
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that all such evidence to be offered would be subject to 
any objection as to relevancy, materiality or competency 
(App. 34-34). 


| 
The case came on for trial before Hon. F. Dickinson 
Letts, who painstakingly devoted two full weeks to the 
hearing. All the sixteen witnesses were plaintiffs’ wit- 
nesses. All offered parts of the Patent Office record 
were considered by the court. All the procedures adopted 
for the conduct of the trial were either suggested or 
clearly approved in open court by plaintiffs’ trial counsel 

(App. 47-50, 52, 180). | 


Their own counsel having approved those procedures, 
appellants’ brief is flagrantly false and unfair in the 
attacks it makes upon the trial court. The court did not 
refuse to admit the Patent Office record. It is not true 
that the court ‘‘required them (witnesses available in court) 
to be examined on all topics precisely as if no record had 
ever been taken’’, The record shows that plaintiffs were 
given the option of either reading a Patent Office deposi- 
tion or calling the witness to testify to its subject matter, 
or even of reading a deposition and also calling the same 
witness within proper limitations (App. 173-183)., It was 
by their own choice that some witnesses were examined 
anew at the trial (for example, see App. 93 and |the col- 
loquy at App. 175-180). 


Also, it was upon appellants’ own admission of Lies 
to qualify Kissling as an expert, after they had) elected 
to examine him anew, that the Court ruled out their at- 
tempt through Kissling to make a solution of a salt (alum- 
inum sulfate) appear to be a solution of sulfuric acid 
(App. 446-450). 

After hearing all the evidence and considering extensive 
briefs for the parties, the trial court rendered an opinion 
succinetly holding: 


‘‘Upon the record made at the trial of ihe case 
the court finds that the evidence of Allen’s activities 
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was wholy insufficient to establish rights in the in- 
vention prior to Bertorelli’s disclosure. Evidence was 
presented relating to various experiments performed 
by Allen but no such experiment achieved the success 
or utility requisite to an actual reduction to practice.”’ 


(App. 35) 


On July 11, 1956, findings of fact and conclusions of 
law were duly entered, together with a judgment dismiss- 
ing the action on the merits. The fundamental facts of 
the case, as shown by the court’s findings, are: 


First, Edward M. Allen had not even conceived the in- 
vention defined by the count prior to August 6, 1946 (Find- 
ing 9, App. 37). 


Second, The evidence of appellants’ various experiments 
did not show a practice of the claimed method prior to 
that date (Findings 10 to 14, App. 37-38). 


_ Third, None of the experiments demonstrated the pos- 


session of a successful process having practical utility for 
the intended purpose, and there was no satisfactory ex- 
planation for the long lapses of time and the numerous 
changes both of procedure and of objectives in Allen’s 
activities (Findings 14 to 16, App. 38-39). 


The decision of the court was in full accord with the 
decision of the Board: Allen’s alleged priority of inven- 
tion was not proved. The two decisions were also in 
aceord in holding that appellants had failed to establish 
a reduction to practice for lack of demonstrated success 
or utility in the work they relied upon. The court simply 
saw from a more revealing record that Allen had not 
even conceived the method of the count, and that neither 
Dorinson’s experiments nor any of the others could be 
found to have corresponded to the count. 


It is a remarkable fact of this appeal that the appel- 
lants have not challenged either the truth of the trial 
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court’s findings or the sufficiency of these findings to 
support the judgment. Neither have they questioned the 
existence of adequate support for them in the testimony 
of their own witnesses. The necessity for these omissions 
will be evident from the record and from summaries of 
the evidence under points II to IV below. | 
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Statement of Points 


I. By suing under Section 146 appellants brought the 
issue of priority to court for a trial de novo on all the 
merits and assumed a heavy burden of establishing their 
claim. 


It. The evidence clearly supports the court’s findings 
and conclusion, in accord with the Board’s opinion, that 
Allen’s experiments did not demonstrate the success or 
utility required for a reduction to practice. 


ITI. The evidence clearly supports the court’s finding 
that Allen had not even conceived the claimed method 
prior to Bertorelli’s disclosure. 


IV. The evidence clearly supports the findings that ap- 
pellants’ experiments were not shown to be practices of 
that method. 


V. The record thus shows several perfectly clear bases 
for the judgment dismissing the complaint. 


VI. No substantial basis has been shown for appel- 
lants’ attack upon the trial court’s findings. 


Vil. The main point of appellants’ argument is based 
upon false assumptions of fact and a twisted version of 
Morgan v. Daniels which would gravely restrict judicial 
functions. 





Summary of Argument 


By suing under Section 146, appellants brought the 
whole issue of priority to the District Court for a trial 
de movo and assumed the burden of establishing to a 
thorough conviction their claim that Allen was! the first 
inventor and entitled to a patent nowithstanding the ad- 
verse decision of the Board of Patent Interferences. 


The court found from the trial evidence, and the record 
clearly shows, that not only the basis adopted by the Board 
from the deposition record but also other clear and suf- 
ficient reasons existed for holding that Allen was not the 
first inventor: (1) As the Board had held, his experiments 
had not demonstrated the success or utility required for a 
reduction to practice. In addition, (2) Allen hadjnot even 
conceived the claimed method prior to Bertorelli’s dis- 
closure; and (3) none of the experiments was shown to 
have been a trial of that method. 


That the court found not merely one but several clear 
bases for dismissing the complaint highlights the tenuous 
nature of appellants’ claim. Any one of them ra age the 
judgment upholding the Board’s decision, wholly apart 
from the burden of proof. Even if reasonable doubt existed 
as to some or all of them, the judgment would still be in 
order under the principle of Morgam v. Damels, 153 U. S. 
120 (1894). 


The findings are entitled to respect under Rule 52(a) 
of the Federal Rules of Civil Procedure and applicable 
decisions of this court. The evidence supporting them 
came from appellants’ own witnesses and is so clear that 
their truth has not been challenged. In so far as appel- 
lants would have them set aside because of events in the 
trial court, their contentions are neither related! to con- 
trolling facts of the case nor substantiated by any au- 
thority. | 
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The main point of appellants’ argument is based upon 
false assumptions of fact and a strange and unprecedented 
theory of law. It would beg the issue of priority in dis- 
regard of the evidence and twist the rule of Morgan v. 
Daniels into an artificial restriction of judicial functions 
serving to encourage the use of incompetent evidence and 
the concealment or misrepresentation of facts in proceed- 
ings before the Patent Office. 


What the argument amounts to, in basic substance, is a 
complaint that the exposure of appellants’ case to judicial 
scrutiny revealed basic flaws in it beyond those which had 
been revealed to the Boxrd by their depositions and rep- 
resentations in the Patent Office. 


This case shows the importance of preserving judicial 
processes capable of exposing the full truth in aetions 
brought to the District Court under Section 146. 
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ARGUMENT 


I. By suing under Section 146, appellants brought 
the issue of priority to court for a trial de|novo on 
all the merits and assumed a heavy burden of es- 
tablishing their claim. 


| 

The issue in this case has been whether or not Allen 
invented the particular method defined by the count of the 
interference prior to Bertorelli’s disclosure of August 6, 
1946. Allen having filed his patent application over a 
year after that disclosure, he had the burden in the Patent 
Office of proving his alleged priority by a preponderance 
of the evidence. 


Having lost the decision in the Patent Office, appellants 
elected to bring the same issue of priority to the| District 
Court for a trial de novo, under Section 146 of the Patent 
Act of 1952. Comprehensive questions of fact were raised 
by the pleadings, with respect not only to the broad allega- 
tion that Allen was the first inventor but also to allegations 
that his evidence in the Patent Office had established ‘‘con- 
ception, disclosure to others, written disclosure, diligence, 
successful reduction to practice and corroboration of such 
acts’’. | 








The case thus became one for a full trial to resolve the 
issue of Allen’s alleged priority by judicial vie. 


In Butterworth v. United States ex rel. Hoe, 112 U. S. 
50 (1884), at page 61, the Supreme Court described the 
predecessor action under Rev. Stat. § 4915 as follows: 


| 

«“* * * It is thereby provided that the applicant 
may have remedy by bill in equity. This means a 
proceeding in a court of the United States) having 
original equity jurisdiction under the patent laws, ac- 
cording to the ordinary course of equity practice and 
procedure. It is not a technical appeal from the Patent 
Office, like that authorized in § 4911, confined to the 
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case as made in the record of the Patent Office, but 
ts prepared and heard upon all competent evidence 
adduced and upon the whole merits’’. (Italics added) 


In Courson v. O’Connor et al., 227 Fed. 890, 892, 893 
(C.C.A. 7th, 1915), the court held: 


‘‘A suit under section 4915, * * * is not an appeal, 
and thus a continuation of the patent proceedings. It 
is an original, independent action, in which all of the 
questions are tried de novo. An opportunity is thus 
afforded to introduce additional testimony bearing on 
the matters theretofore considered as well as evidence 
to establish other bases for and defenses to the grant 
of priority.’’ (Italics added) 


The court’s determination of the ultimate question be- 
came governed by the decision of the Supreme Court in 
Morgan v. Daniels, 153 U. S. 120 (1894), where Mr. Justice 
Brewer’s opinion stated, at pages 124 to 125: 


‘‘But this is something more than a mere appeal. 
_It is an application to the court to set aside the action 
of one of the executive departments of the government. 
The one charged with the administration of the patent 
system had finished its investigations and made its 
determination with respect to the question of priority 
of invention. That determination gave to the defendant 
the exclusive rights of a patentee. A new proceeding 
is instituted in the courts—a proceeding to set aside 
the conclusions reached by the administrative de- 
partment, and to give to the plaintiff the rights there 
awarded to the defendant. It is something in the 
nature of a suit to set aside a judgment, and as such 
is not to be sustained by a mere preponderance of 
evidence, * * * it might be well argued, were it not 
for the terms of this statute, that the decision of the 
Patent Office was a finality upon every matter of 
fac a e#¢ @ 
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‘‘Upon principle and authority, therefore, |it must 
be laid down as a rule that where the question) decided 
in the Patent Office is one between contesting; parties 
as to priority of invention, the decision there made 
must be accepted as controlling upon that question of 
fact in any subsequent suit between the same parties, 
unless the contrary is established by testimony which 
in character and amount carries thorough conviction.”’ 


In Abbott v. Coe, 109 F. (2d) 449, 451, U. S. App. D. C. 
(1939), this court stated the following governing prin- 


ciples : 


Il. 


‘‘Although a court, when it agrees with a) Patent 
Office finding, often says so, agreement is not necessary 
to affirmance and disagreement is not sufficient for 
reversal. * * * ‘A mere preponderance of evidence’ 
is not enough to justify reversing the Patent Office 
and deciding that an applicant is entitled to a/ patent. 
Morgan v. Daniels, * * * ‘While the judgment of Pat- 
ent Office officials is not absolutely binding on the courts, 
it is entitled to great weight, and is to be overcome 
by clear proof of mistake.’ Robertson v. Cooper, 4 
Cir. 46 F’. 2d, 766, 768. Oldroyd v. Morgan, 58 aR 
D. C. 78, 24 F. 2d, 1004; Austin v. Coe, 63 App. D.C 
94, 69 F. 2d, 832.”’ 





| 

| 
The evidence clearly supports the court’s | dings 
and conclusions, in accord with the Board’s de- 
cision, that Allen’s experiments did not demon- 
strate the success or utility required for a reduc- 
tion to practice. 


From the trial record, it appears that the appellant 
corporation by the early part of 1940 had entered the 
pilot plant stage of development of a new chemical mate- 
rial which they called generally by the coined! name 
‘‘Silene’’ and intended to market especially for use as & 
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rubber reinforcing pigment. Their employee Frederick 
Gage claimed that he had invented ‘‘Silene’’. He char- 
acterized Silene as a ‘‘hydrated calcium silicate’? (App. 
147). Dorinson called it a ‘‘calcium silicate product’’ 
(App. 326). Its actual chemical nature at any point in 
their work was never shown by the evidence (see point IV, 
infra). 


Allen and Gage had become aware by January 31, 1940, 
that the ‘‘Silene’’ then being made was not satisfactory 
for use in certain commercial rubber compounds. Gage’s 
notebook attributed the trouble to its high pH or alkalin- 
ity, which in turn was attributed to the presence of free 
lime in its composition (App. 146, 551). In order to make 
better Silene for such use, ‘“Carbonation with CO. was to 
be attempted, following perhaps by H.SO, and HCl treat- 
ment’? (App. 551). 


Gage testified that Allen had suggested the carbonation 
treatment. On cross-examination at the trial he admitted 
that the intention was only to reduce the alkalinity of the 
material; there was no intention to decompose the mate- 
rial completely (App. 144-145). 


(a) Dorinson’s Experiments 


Pursuant to Gage’s directions, Amos Dorinson carried 
out between January 30 and April of 1940, certain labora- 
tory experiments in which he passed CO, gas through 
Silene slurries which he obtained from the plant. Two sam- 
ple materials prepared in this way were coded Yd-2-86 and 
Yd-2-88 and were submitted for laboratory tests in certain 
rubber test recipes, to compare their reinforcing properties 
with those of the untreated ‘‘Silene.”’ 


Rubber test pieces made with Dorinson’s samples 
showed properties so inferior that Gage admitted, ‘‘you 
would not design a commercial compound like this’’ (App. 
138-139). Their comparative strength and tear properties 
were very low (App. 139-140). Gage never recommended 


~~ £2 2 £ oh Se. 
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that these samples he used for any practical ietiy nor 
that the method used for making them be adopted as a 
company practice (App. 132-133). The method used was 
never repeated (App. 134). | 


Gage testified that they ‘‘had gone too far’’ with the 
CO; treatment (App. 145). After considering the test data, 
he recorded in his notebook (App. 553) : | 


‘“‘Carbonation of calcium silicate slurry did not 
appear to affect the pH of the material consistently. 
Small changes in the amount of CO, seemed ‘to have 
fairly large effect on final pH. In order to control this 
alteration of the pH more accurately it was decided to 
use H,S0Q,.’’ | 








Carbonation thus having been found unsuccessful as a 
way to achieve the desired improvement, Dorinson carried 
out further experiments with the use of sulfuric acid. 
Evidence of these was brought out in Gage’s| cross- 
examination (App. 142-144, 164-165). These, too, reflected 
no improvement (App. 165). 


In October of 1941 Allen himself reported, in effect, that 
carbonation was not a satisfactory way to reduce the pH 
of Silene; he pointed out that a pH of 8.78 was ‘“‘about as 
low as could be expected by this method’’, whereas pros- 
pective customers who had objected to the alkalinity of 
Silene wanted ‘‘a much lower pH’’ (App. 568). | 





(b) “Silene A-1” Experiments 


The next phase of experiments, following Dorinson’s, 
involved many different batches of Silene materials treated 
in various ways with a salt, aluminum sulfate (‘‘alum’’). 
The purpose was to reduce their alkalinity so as to make 
the Silene more suitable for special uses where its alkalin- 
ity had proved troublesome. These experiments were per- 
formed at various times in 1942 and 1943 by William Platt 
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or Lehr Kissling. Any alum-treated material was called 
‘‘Silene A-1’’, no matter what the manner or extent of 
the treatment or what the result. 


The ‘‘Silene A-1’’ experiments were prefaced by Allen’s 
report of November 4, 1941, which stated that experimen- 
tal samples were to be prepared and submitted through 
Frank Waldo for evaluation tests in various industries 
with the objective, ‘‘should these tests result favorably’’, 
of ‘‘opening up additional outlets for Silene’’ (App. 567). 


The reams of testimony on this phase of the evidence 
left it perfectly clear that nobody developed enough inter- 
est in any given Silene A-1 material to bring about any 
practical use of it. The closest thing to an approval for 
use was expressed in trial testimony by a Dr. Talbot, for- 
merly of General Printing Ink Co., to the effect that he 
had thought a Silene A-1 sample of unknown composition 
to be useful for making a special colored printing ink, after 
hand printing a small cup-full of ink made with this 
sample (App. 403-406). If Dr. Talbot held this view in 
early 1943, as he testified, nothing ever came of it. 


The outcome of the work on Silene A-1’’ was summed up 
by Waldo’s testimony that all the activity ‘‘petered out”’ 
about 1943 (App. 490). 


(c) Reynold’s experiments 


The final phase of the experiments involved those of 
James L. Reynolds in 1945, in which slurries of so-called 
‘‘dilute precipitation’’ Silene prepared by Reynolds him- 
self were treated with dry ice (solid CO.) and then heated 
and treated with a dark substance known as tall oil, in 
order to coat and prevent agglomeration of the particles. 
The resulting product was not white (App. 361). 


Allen testified that the purpose of these experiments was 
to improve the material for rubber use by making it less 
difficult to disperse in rubber; ‘‘* * * without using tall oil, 





| 

| 

| 
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| 
the product, on drying, would be quite glassy se it 
was hard and brittle’’ (App. 466-468). This technique of 
coating pigment particles with tall oil to prevent agglomer- 
ation was the subject of a patent issued to Gage jin 1944, 
Def’s. Exh. C (App. 639). 


There was no proof that Reynolds’ experiments dem- 
onstrated the possession of a successful process, Allen 
never recommended that the procedure used be adopted by 
the company (App. 469). Neither did Gage, whose) thought 
was ‘‘to further study it’’, to ‘‘do further work on it’’ 
(App. 132-135). Gage never recommended that the Rey- 
nolds sample SC-4-645 or SC-4-1145 be used for any prac- 
tical purpose (App. 132). A rubber expert called at the 
trial, Mr. Arthur Carpenter, conceded that he would not 
recommend these materials for commercial use! on the 
basis of the rubber test data reported from tests of the 
samples (App. 312). | 





| 
(d) Other revealing circumstances | 

In his 1952 deposition, the most that Allen could say for 
the success of all the various carbonation experiments was, 
‘‘it is possible we may have a product to offer in the near 
future’’ (App. 216). Allen admitted also that the work 
on alum-treated materials, even in 1952, was still in the 
experimental stage (App. 218). 


No evidence of either activity or interest on his behalf 
was offered for the period between the Reynolds experi- 
ments and the filing of Allen’s patent application on 
August 22, 1947. | 


As far as was ever shown in this case, Allen’s first and 
only disclosure of a method corresponding to the interfer- 
ence count was made in his patent application of August 
22, 1947. This was over seven and a half years after the 
never-repeated Dorinson experiments which have been 
asserted as his reduction of this method to successful 
practice. 
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(e) The evidence summarized above plainly 
supported Findings 14 to 16 and the court’s 
conclusions against appellants’ claim 


None of the experiments was brought even near to the 
fact situations involved in appellants’ citations, the Corona 
Cord Tire case, 276 U. S. 358 (1928) and Potter v. Tone, 
36 App. D. C. 181, 1911 C. D. 295, 297. 


Instead, there was ample evidence that each set of ex- 
periments left Allen unconvinced of its utility for the in- 
tended purpose; Dorinson’s, which came the nearest of all 
to being traceable in character, led both Gage and Allen to 
reject carbonation as the way to deal with their problem. 
Thus, the case fell down, quite apart from appellants’ 
special burden of proof, under well established principles 
of decisions such as Abbott et al. v. Shepherd et al., 135 F. 
(2d) 769, 56 USPQ 133 (U.S. App. D. C., 1942) ; Sherwood 
v.. Drewsen, 29 App. D. C. 161, 173, 1907 C. D. 642 (1907) ; 
E. I. du Pont de Nemours & Co. et al. v. American Cyam- 
amid Co. et al., 120 F. Supp. 697, 101 USPQ 270 (D.C.D.C., 
1954); Saklatwalla v. Marburg, 172 F. (2d) 227 (C.C.P.A., 
1949); Kvalnes v. Wright, 183 F. (2d) 193 (C.C.P.A., 
1950) ; Morway et al. v. Bondi, 203 F. (2d) 742 (C.C.P.A., 
1953). In Allen’s activities, as this court said of those in- 
volved in Knutson v. Gallsworthy, 82 App. D. C. 304, 164 
F. (2d) 497: ‘‘The problem involved * * * was the suit- 
ability of the product for usefulness, and not its mere 
production.’’ 


In Sherwood v. Drewsen, swpra, this court stated: 


‘* Reduction to practice must produce something of 
practical use, coupled with a knowledge, preferably 
by actual trial, that the thing will work practically for 
the intended purpose. The conception may give ra- 
tional hopes of future fulfilment of the purpose at 
which it aims, but zf as a matter of practice it falls 
short of success, it is not a sufficient reduction to prac- 
tice. Complete invention amounts to demonstration. 
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When, as in this ease, it had not quite a beyond 
experiment, and had not quite attained ce ty and 
had fallen short of demonstrating the ee of the 
invention to produce the desired result, the invention 
itself was still inchoate. * * *’’ (Italics added.) 





Furthermore, the long lapses of time and many’ changes 
in Allen’s activities created a strong if not overwhelming 
presumption that his experiments were not successful, and 
there was no evidence whatever to overcome this presump- 
tion. 


. In Warner v. Smith, 13 App. D. C. 11, 1898 G. D. 517 
(1898), where a lapse of almost four years occurred be- 
tween the alleged conception and the filing of a patent 
application, this court stated: | 


> ‘‘* © * Can one who has made an invention land who 

bs has locked it up in the secrets of his own exclusive 
knowledge and who produces it only when some rival 

r inventor has entered the field be held to have acted in 


accordance with the policy of the law or with the spirit 
and purpose of the constitutional provision? | 

‘<* * * Probably such claimant is not barred by any 
statute from making his claim, and if he sufficiently 
proves it he and not his competitor will be entitled to 
the patent, * * *. But such conditions make it im- 
perative upon him that he should prove his claim be- 
yond all reasonable doubt, and the Patent Office and 
the courts are justified in presuming in such cases that 
what is claimed to be reduction to practice is no more 
than mere experiment until the contrary is clearly 
> shown. e | 


In Fefel v. Stocker, 17 App. D. C. 317, 1901 hI D. 269 
> (1900), this court stated: 


‘<* * © But it harms no meritorious eer and it 
is greatly to the interest of the public, that long delay 
unexplained between the time of the alleged invention 
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and the application for patent, when other inventors 
have entered the same field and other rights have 
accrued, should be held to bar stale claims of priority. 
A stale claim should be fortified by the very strongest 
and most satisfactory proof * * *.”’ 


In Vanore v. Improta, 58 App. D. C. 130, 25 F. (2d) 918, 
923 (1928), this court stated: 


‘*As against the inventor who is guilty of inexcus- 
able delay in asserting his priority according to law, 
all the equities and presumptions are in favor of the 
inventor who, though later in conception, first files his 
application for a patent. An inventor may have a 
reasonable excuse for not promptly applying for a 
patent; but, if he has none, and unreasonably delays 
in taking the necessary steps to secure a patent, the 
courts are warranted in presuming that his claim of 
reduction to practice was nothing better than an aban- 
doned experiment.’ 


. The evidence clearly supports the court’s finding 
that Allen had not even conceived the claimed 
method prior to Bertorelli’s disclosure. 


At the trial, appellants strongly resisted producing Allen 
for further cross-examination (App. 175-180). When given 
the choice of either doing so or having his deposition 
stricken, they elected to produce him but still avoided ex- 
amining him in open court. 


Allen testified that his report of January 31, 1940, to 
Elmore (Pl. Ex. 9-1, App. 564) contained the disclosure 
alleged in his preliminary statement in the interference 
(App. 463). The contents of this disclosure were not cor- 
roborated, as only Allen and Elmore had identified the 
report, and Elmore had no specific recollection of having 
ever read it (App. 198). 
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But whether the report was corroborated or not, Allen’s 
further cross-examination showed unquestionably that he 
had possessed no conception of the method defined by the 
count at any time relevant to his alleged acts of prior 
invention. 


The conception disclosed in the report was that the 
**Silene’’ then being made was a mixture of calcium 
hydroxide and silicic acid, which might be converted into a 
more useful material for certain purposes by ‘gassing a 
slurry of the mixture with carbon dioxide. By this tech- 
nique Allen proposed to convert the calcium hydroxide or 
‘‘free lime’’ in the mixture, amounting to about one-fourth 
of the whole, into calcium carbonate, while leaving the 
predominant silicic acid constituent chemically unchanged. 
The reaction product thus would be a mixture of calcium 
carbonate with the unchanged silicic acid (App.| 464-465). 


This involved no conception of reacting a finely divided 
calcium silicate, nor of reacting with an amount of acid 
sufficient to decompose substantially all the material in 
the slurry to be treated, nor of forming a finely divided 
precipitate containing silica and calcium carbonate. Cal- 
cium silicates are particular chemical compounds (App. 
150), and silicic acid and silica are different compounds 
(App. 151). | 


Allen admitied that only a mumor part of a mixture, its 
free lime content, was to be changed chemically by his 
proposed method (App. 465). Gage confirmed this when 
he admitted that the purpose of the experiments following 
Allen’s disclosures was not to decompose the Silene com- 
pletely (App. 144). 


Gage reluctantly admitted (App. 165-166) that what 
Allen disclosed to him was essentially the same as the 
subject matter of a patent No. 2,314,188 issued to the B. F. 
Goodrich Company in 1943 (Def’s. Ex. B, App. 638). 
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Here, then, is a clear case of a party to an interference 
asserting priority of invention with respect to a particular 
method which both the alleged inventor and his co-workers 
admit was not in his mind at the time of their experiments. 
He had no conception of producing a new white pigment 
product by completely decomposing a fine slurried calcium 
silicate with an acid; yet this was the patentable gist of 
the interference issue (App. 529; Finding 11, App. 37-38). 
What was in his mind is admitted to be the same as the 
disclosure of a prior art patent from which the count had 
been patentably distinguished in the Patent Office (Cf. 
App. 519). 


If any further evidence of the lack of merit of appel- 
lant’s claim were needed, it was supplied when Gage ad- 
mitted that his alleged interpretation of analytical data 
relating the Dorinson’s experiments, which the Board had 
accepted (App. 540) and upon which he had sought to 
lead the court to like conclusions (App. 76-79), had never 
been recorded or told to anybody, as far as he could recall, 


until he conferred with counsel in preparation for his 1952 
depositions in the interference (App. 140-142, 161). His 
eross-examination further showed that that interpretation 
of the data was not warranted by the data themselves 
(App. 158-164). 


Plainly, the whole story of Allen’s alleged prior inven- 
tion of the claimed method was woven by hind-sight from 
data on experiments with other ideas, for the purpose of 
advancing appellants’ interest in the issue of the case. 
Even if the analytical data of Dorinson’s experiments had 
warranted the testimony seeking to tie them to the count, 
such an accidental use of the claimed method, which was 
not appreciated or intended by Allen, would not have con- 
stituted a prior conception or reduction to practice. Jen- 
nings v. Hill, 184 F. (2d) 187, 192, 87 USPQ 93 (C.C.P.A., 
1950). 
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(a) Obviously, finding No. 9 was required 
by the evidence, and Allen had no valid | 
basis for claiming priority of invention 
of the method defined by the count 


In Mergenthaler v. Scudder, 11 App. D. C. 264, 276, this 
court stated: 


‘‘A complete conception, as defined in an issue of 
priority of invention, is a matter of fact, and must be 
clearly established by proof. The conception of the 
invention consists in the complete performance of the 
mental part of the inventive act. All that remains 
to be accomplished, in order to perfect the act or in- 
strument, belongs to the department of construction, 
not invention. It is therefore the formation, in the 
mind of the inventor, of a definite and permanent idea 
of the complete and operative invention, as it is there- 
after to be applied in practice, that constitutes an 
available conception within the meaning of the patent 
law.’’ | 


In Dosenbach v. Webster, 51 App. D. C. 254, 278 Fed. 
395, 1922 C. D. 123 (1922), the invention in issue was a 
method consisting of four steps. Its novelty centered in 
the precipitation of copper by introducing metallic iron. 
Although Dosenbach had disclosed all other elements of the 
claim, his evidence was insufficient to prove conception 
because he failed to disclose the step of precipitating the 


copper. 





In Williams v. Clemons, 57 App. D. C. 248, 1927 C. D. 
195, 19 F. (2d) 798 (1927), where the essence of| the claim 
was to suspend fuller’s earth in a still so that it would 
not be in contact with the oil, Williams’ proof was insuf- 
ficient because it showed no contemplation of placing the. 
false bottom which held the fuller’s earth so high that the 
earth would not be immersed in the oil. 
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In Northeutt v. Loesch, 44 F. (2d) 859, 7 USPQ 188, 
1931 C. D. 28 (C.C.P.A., 1930), the essence of the claim 
was to carry pectin in suspension in a jellying concen- 
trate, and Northcutt’s proof was insufficient because it did 
not show whether the pectin was to be in suspension or in 
solution. . 


IV. The evidence clearly supports the court’s findings 
that appellants’ experiments were not shown to 
be practices of the claimed method. 


As already noted, the cross-examinations of Allen and 
Gage showed that there was no intention in their work to 
effect a complete decomposition of a calcium silicate as 
required by the count of the interference. 


The trial evidence showed also that none of the experi- 
ments could be held to have conformed accidentally to the 
claimed method. Findings 10 to 14 to this effect were 
clearly required by the evidence summarized under parts 
(a) and (b) below, which shows: 


(1) There was no proof that the material treated in any 
of the experiments was a finely divided calcium 
silicate. 


(2) There was no proof that in any of them an acid 
was reacted in an amount sufficient to decompose 
substantially all the material treated. 


(3) There was no proof that any experiment produced 
a precipitate containing silica. 


(4) Further as to the ‘‘Silene A-1’’ experiments, the 
reagent used was a salt, not an acid. 


(5) Further as to the Reynolds experiments, these were 
tests following the 1944 Gage patent, Defendants’ 
Exhibit C, and they did not produce a white pigment 
product. 
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(a) The evidence never showed what chemical 
compound or compounds were present in 
the “Silene” treated in any experiment 


The record contained references to many different ver- 
sions of ‘‘Silene’’, including ‘‘regular’’ Silene, ‘‘standard’’ 
Silene, ‘‘production slurry’’ Silene, ‘‘wheel cake’? Silene, 
““pilot plant’’ Silene, ‘‘the original’’ Silene, ‘‘dilute pre- 
cipitation’’ Silene, ‘‘Silene A-1’’, ‘‘Silene B-1’’, and 
various others. But it never showed of what ¢hemical 
compound or compounds any of these substances really 
consisted. Neither did it show fully the method used for 
preparing the material treated in any experiment, 


A chemist, William Platt, had helped start the first com- 
mercial Silene plant about September of 1941 (which shut 
down soon afterward) and had continued laboratory 
development work on Silene through 1942 (App. 256-258). 
Platt testified at first that the same reactants were used 
in the same concentrations in all this work (App. 263) 
(omitting mention of the use of an excess of | calcium 
chloride). On cross-examination, he admitted that wide 
variations were recorded in reactant concentrations, par- 
ticularly as to the proportions of excess calcium jchloride 
used (App. 277-280). These and other variations are 
clearly evident from his notebook data, Defendants’ Ex- 
hibits D-1 and D-2 (App. 641-644). 


Gage identified as highly authoritative (App. 159-160) 
a 1952 treatise, Defendants’ Exhibit A-1, which indicated 
than an X-ray investigation of the products of a similar 
reaction using an excess of calcium chloride ‘‘showed no 
evidence of the formation of a calcium silicate’’ (App. 
629). Platt admitted that this treatise was inconsistent 
with his testimony that appellants had obtained! calcium 
silicate in their production of Silene (App. 272). 


The Board had been persuaded that the Silene which 
Dorinson treated ‘‘contained calcium silicate’’, on the basis 
of ‘‘general knowledge in the plant’’ and iar hacia of 
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Gage’s report of February 29, 1940 (Pl. Ex. 9-41, App. 
557-563). It said that the report ‘‘left no doubt about the 
nature of Silene as it was made at that time’’ (App. 537- 
538). 


The trial record, however, placed quite a different light 
on this question. The Gage report, of course, was incom- 
petent as evidence of the facts represented in it (App. 69- 
71). At the trial, Gage admitted on cross-examination 
that the information found in the report would not enable 
a skilled chemist to determine the chemical form or struc- 
ture of Silene (App. 153). 


Allen himself, who was a competent chemist (App. 145), 
testified on further cross-examination (App. 464-465) that 
he considered the ‘‘Silene’’ treated in the experiments to 
be a composition of calcium hydroxide (Ca(OH).) and 
silicic acid (H.SiO;). He reported this as its character 
and as the basis of his proposed methods, in Plaintiff’s 
Exhibits 9-1 and 9-5 (App. 564, 569). 


Gage testified at first to a contrary view, upon the basis 
of analytical data reported to him by others, but his cross- 
examination showed that the reported analyses from which 
he had drawn the conclusions stated in his testimony were 
not reliable and would not support such conclusions even 
if rcliable; they were entirely consistent with Allen’s belief 
(App. 153-158, 161-164). 


Gage finally admitted that one could not tell from the 
analyses what chemical substance was treated in Dormmson’s 
experiments (App. 153, 158). He testified that he could 
not be positive as to what Silene was—‘‘with silicates, you 
can never be positive what it is’’ (App. 148). 


(b) The evidence as to the other limitations 
of the count plainly failed to bring any 
of the experiments within its scope 


While the evidence never showed the actual chemical 
form of any ‘‘Silene’’ material, Allen’s purpose was to 
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treat a mixture of calcium hydroxide and silicic acid rather 
than a calcium silicate. As to the other limitations of the 
count, appellants attempted to supply full connecting evi- 
dence only with respect to Dorinson’s ert ex- 





periments which yielded samples coded Yd-2-86 and 
Yd-2-88. 


(1) Dorinson’s Experiments 


In the Patent Office, the Board was persuaded to ex- 
press certain conclusions favorable to appellants’ argument 
(App. 538-539), on the basis of analytical data) recorded 
in Gage’s notebook, Pl. Ex. 942 (App. 556). These had 
been accepted although Dorinson did not know how much 
CO, he had used in his tests or what chemical changes had 
been brought about (App. 333, 338-339). 


At the trial, appellants attempted to lead the court to 
the same conclusions through the direct testimony of Gage 
(App. 76-77), which again was based upon his; notebook 
data. But Gage’s cross-examination plainly showed that 
the analytical data gave no basis for tying Dorinson’ S 
experiments to the count. 


In the first place, the notebook entries were) not com- 
petent evidence of the events or facts represented in them. 
Gage admitted that he did not know how the data were 
obtained, and that they were unreliable (App. 161-162). 
Further, he admitted that he could not tell from, such data 
what cliemical substance was treated (App./ 158), or 
whether the Yd-2-86 and Yd-2-88 products | contained 
Si0., in the form of silica or of silicic acid (App. 168), 
or whether their indicated content of CO, was) combined 
chemically with CaO or present in some other form (App. 
164). Gard’s testimony concerning his laboratory’ S 
sualyees of the materials treated and produced i in Dorin- 
son’s and Reynolds’ experiments was to the same effect: 
Nobody could tell from the analyses the chemical form of 
any of the materials analyzed (App. 485-486). 
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Yet it was upon such analytical data alone that appel- 
lants had led the Board to its conclusions concerning 
Dorinson’s tests. The Board, of course, did not have the 
benefit of Gage’s or Gard’s admissions at the trial. It 
could not know that what Gage had testified that he 
recognized from the analytical data was not determinable 
from the data themselves, and had never been recorded 
or told to anybody, as far as he could recall, until he 
conferred with counsel in preparation for his Patent Office 
deposition in 1952 (App. 140-142, 161). 


(2) “Silene A-1" Experiments 


Again, there was no evidence connecting any of these 
experiments with the limitations of the count. Neither the 
composition of the starting material nor the extent of 
reaction, nor even an analysis of the end product, was 
shown as to any of them. In many of them untreated 
Silene appears to have been mixed with alum-treated Si- 
lene to obtain a ‘‘Neutral Silene’’ (App. 604). The alumi- 
num sulfate used was not an acid but was a salt which 
by forming an acidic aqueous solution, had the capacity 
to lower the pH of Silene materials (App. 237-238). What 
chemical product would result from the treatment was 
never suggested by the evidence, except in Allen’s report 
of October 20, 1941 (Pl. Ex. 9-5, App. 568-570). It showed 
the intention to react ‘‘the lime in the Silene slurry’’ and 
thus to obtain a mixture of aluminum hydrate, calcium 
sulfate and silicic acid, having the formula 2 Al,(OH);.5.05 
H.Si0;.1.5 CaSO,.2H.O. The predominant silicic acid con- 
stituent of the starting material again would remain un- 
changed, and the product would not contain silica. 


(3) Reynolds’ Experiments 


The analyses made of products of these experiments had 
the same deficiencies as those relating to Dorinson’s ex- 
periments. No one could tell what compound or compounds 
were treated or what compound or compounds were formed 


| 

2s 

| 
(App. 485-486). But these experiments were not directed 
to the issue in any event, because they were tests of the 
1944 Gage patent on the use of tall oil for coating pigment 
particles. If the dry ice formed a precipitate, that is not 
what was separated and dried to obtain the desired product. 
r The product was discolored by tall oil. Reynolds chided 
¥ his own counsel, ‘‘Naturally I can’t call this white pig- 
ments’’ (App. 360-361). There was never any testimony 
to connect the extent of dry ice treatment with the com- 
plete decomposition reaction required by the interference 
> count. 
(c) No experiment having been shown Ps 
to conform with the count, there 
could be no holding of an actual 

reduction to practice 


It is elemental that the embodiment which is relied 

‘J upon as a reduction to practice must show every essential 
feature of the invention as defined in the count of the 

interference. | 


Henderson v. Gilpin, 39 App. D. C. 395, = C. D. 
310 (1912) ; 
F Bijur v. Rushmore, 46 App. D. C. 395, 1918 C.D. 
122 (1917); 
Overmire, et a. v. Fahrenwald, 51 App. D. C. 
219, 1922 C. D. 79 (1922); 
Derby, et al. v. Whitworth, 62 F. (2d) 368, 1933 
> C. D. 135, 16 USPQ 85 (C.C.P.A., 1932); 
Dowell v. Doman, 51 App. D. C. 375, 1922 C. D. 
112 (1922). | 
| 
| 
V. The record thus shows several perfectly clear 
bases for the judgment dismissing the complaint. 


am 
457 
‘ 





The evidence and the authorities referred to under points 
» II to IV above show several perfectly clear bases for the 
judgment dismissing the complaint in this case. 
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Wholly apart from any question of the burden of proof, 
appellants were not entitled to a judgment of priority 
of invention where the evidence and the trial court’s find- 
ings established as clearly as they have here that Allen 
had not conceived the claimed method, nor shown any 
practice of it, nor demonstrated success in his experiments, 
prior to Bertorelli’s disclosure. 


Even if reasonable doubt existed as to some or all of 
these points of fact, the judgment reached still would be 
in order under the principles governing special actions 
of this kind, indicated under point I above. The whole 
merit of plaintiffs’ claim having been brought for a trial 
de novo, their failure clearly to establish any essential 
element of it would leave the court without a valid basis 
for overriding the decision of the Patent Office. 


The fundamental purpose of Morgan v. Damiels was to 
avoid unnecessary resort to the courts from the special 
jurisdiction of the Patent Office in matters of this kind, 


by giving a strong effect to the decision made in the Patent 
Office woon the ultimate question of priority. *** * * the 
decision there made must be accepted as controlling upon 
that question of fact in any subsequent suit between the 
same parties, unless the contrary is established by tes- 
timony which in character and amount carries thorough 
conviction.”’ 


VI. No substantial basis has been shown for appel- 
lant’s attack upon the trial court’s findings. 


‘The trial court’s findings are entitled to be given effect 
under Rule 52 (a) of the Federal Rules of Civil Procedure: 


**RULE 52, Frnprnes sy THE Court. 


‘*(a) Effect. * * * Findings of fact shall not be set 
aside unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to judge 
of the eredibility of the witnesses.’’ 
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The question of priority of invention is a question of 
fact which obviously is not to be determined by theoretical 
arguments apart from the evidence of the case. As pointed 
out in Abbott v. Coe, supra, 


“““Under the rule settled in this jurisdiction, while 
we are not absolutely bound by a chancellor’s findings 
of fact, we do not disturb them on appeal wnless upon 
an examination of the evidence they are clearly wrong.’ 
Hazen v. Hawley, 66 App. D. C. 266, 271, 86 F. 2d 
217, 222, certiorari denied, 299 U. S. 613 *| * *’”. 
(Italics added.) | 


Appellants urge this court to set aside the findings 
of the trial court, regardless of the evidence, upon the 
argument that they were ‘‘arrived at by the application 
of a wrong principle of law’’. In so far as this argument 
refers to procedures in the trial court, it is neither re- 
lated to controlling facts of the case nor substantiated 
by any legal precedent. 


It is not a sufficient objection that the findings did not 
specifically adopt or reject the theory of plaintiffs’ con- 
tentions at the trial, nor that the court adopted findings 
drafted with the aid of counsel. Schilling v. Schwitzer- 
Cummins Co., 142 F. (2d) 82, 79 U.S. App. D. C. 20 (1944). 


It is not a sufficient objection that the entire | Patent 
Office record was not before the court. This was the 
result of choices by plaintiffs’ trial counsel. The entire 
record was never offered as such. It was not netessary 
that all of it be presented on a de novo trial |of the 
priority issue. Ericson v. Jorgensen, 180 F. (2d) 180 
(C. A. 8th, 1950), certiorari demed, 340 U. S. 813. 


It is not a sufficient objection that incompetent éxhibits 
offered in the Patent Office depositions were excluded as 
trial evidence of facts or events represented in them, 
nor that the court struck out expert testimony by the wit- 

| 

















32 


ness Kissling, who was admitted to be unqualified (App. 
446-450). This was a judicial hearing governed by rules 
of evidence. The parties had stipulated that offers from 
the Patent Office record would be subject to objections 
(App. 34). To such extent as the Board’s opinion had 
referred to incompetent exhibits, the case had not been 
decided on that basis. It could not have been so decided 
according to the Rules of Practice of the United States 
Patent Office, because Rule 286 specifically provides that 
“‘the established rules of evidence * * * will be applied 
strictly by the Office.’’ 


It is not a sufficient objection that the court refused 
near the end of the trial to admit appellants’ proposed 
new evidence concerning the chemical phenomena occur- 
ring in an aqueous solution of aluminum sulfate. This 
evidence had not been included in answers to interroga- 
tories which required the plaintiffs to identify every new 
item of evidence upon which they would rely at the trial 
(App. 23-29). Their offer of it came long after they 
had been put on notice that their point was disputed, 
and only after they had failed in a deliberate effort to 
rely upon Kissling’s incompetent testimony (App. 448), 
notwithstanding clear prior notice of its incompetence 
(App. 179). 


VII. The main point of appellants’ argument is based 
upon false assumptions of fact and a twisted 
version of Morgan v. Daniels, which would 
gravely restrict judicial functions. 


The main point of appellants’ argument involves a 
strange course of reasoning which invokes the principle of 
Morgan v. Daniels as a basis for setting aside the court’s 
findings and thus overturning concurring conclusions of 
the court and the Board on the question of priority in- 
volved in this case. 
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This course of reasoning is founded upon false assump- 
tions of fact and a twisted version of the rule of M organ Vv. 
Daniels. 


The Board did not find, as represented on p 17 of 
appellants’ brief, ‘‘that plaintiffs had practiced the process 
defined by the claim in issue many times in the interim 
from 1940 down to defendant’s filing date in sisal 1946.’ 


The Board did not find, as assumed on page 18 of their 
brief, that Allen had proved ‘‘trials of the process sufficient 
to demonstrate its utility.’’ It specifically held that Allen’s 
contention ‘‘that utility of the process was established ‘iat 
lacks merit’’ (App. 539). | 


It is not true, as asserted in their brief, that “nothing 
in the cross-examination’’ of their witnesses undermined 
what the Board had been led to say regarding Dorinson’s 


experiments. 








There is no foundation for appellants’ assertions that 
the trial court ‘‘imposed upon plaintiffs the burden of es- 
tablishing at least to a thorough conviction those very 
facts which the Board had found in favor of plaintiffs.’’ 
The Board found no ultimate fact in their favor. The 
court presumably found the facts as it saw them from the 
evidence. Its conclusion of law No. 3 (App. 39), refers 
to the burden on the ultimate issue and is completely in 
accord with Morgan v. Daniels and related decisions of 
this and other courts. ; 


It is no cause for appellants to complain, that the court ’S 
findings with respect to Dorinson’s experiments were less 
favorable to their contentions than certain conclusions 
which the Board had been led to express (without ‘basing 
its decision upon them) from their depositions and 'repre- 
sentations in the Patent Office. The court’s findings were 
based upon the trial testimony of appellants’ own wit- 
nesses, and their truth has not been challenged. The fact 
that appellants persuaded the Board to accept some of 
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their representations gave them no vested interest in this 
result to be maintained in the face of the evidence revealed 
when their case was exposed to judicial scrutiny. 


Underlying the entire argument are gratuitous assump- 
tions that the Board made findings requiring a decision 
in Allen’s favor, or so nearly so that little was left for 
the trial court to do, and that each of the court’s findings 
Nos. 9 to 16 was ‘‘contradictory to those of the Board,”’ 
and that the trial evidence did not support the court’s 
findings, and that the court somehow was not authorized 
to make findings except by a process of slavishly affirming 
or negating, on the basis of a stated ‘‘thorough conviction’’, 
what appellants describe as the Board’s ‘‘findings’’ with 
regard to evidence offered in the Patent Office (see App. 
41-47). 


_ All of this adds up to an ingenious theory which would 
beg the issue of priority and claim fruits of incompetent 
and incomplete evidence submitted in the Patent Office, 


and twist Morgan v. Daniels into an artificial and unprece- 
dented restriction upon judicial fact-finding processes— 
all without regard to the actual force of the trial evidence 
and in order to override, rather than to uphold, the deci- 
sion of the Patent Office tribunal. 


Conclusion 


_ The record of this case shows no basis for holding that 
Allen had conceived the claimed method or knowingly prac- 
ticed it or demonstrated utility in it prior to Bertorelli’s 
disclosure. 


The District Court was fully warranted in its findings 
and conclusions confirming the decision of the Board of 
Patent Interferences. 


This case shows the importance of preserving judicial 
processes capable of exposing the full truth in actions 
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brought to the District Court under Section 146 of the 
Patent Act. 





Respectfully submitted, 


ALBERT C, JOHNSTON 
PoLLARD, JOHNSTON, SMYTHE & — 
155 East 44th Street 
New York 17, New York 
Attorney for Appellees 


Joann W. Matiey 

Cusuman, Darspy & CusHMAN 
730 Fifteenth Street, N. W. 
Washington 5, D. C. 

Of Counsel for Appellees 
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Appendix of Statutes and Rules Involved 


Sec. 146, The Patent Act of 1952, 35 U. S. Code $146, 
Public Law 593, 82nd Congress, 2nd Series, Ch. 950, 
16 Stat. 792, approved July 19, 1952 


‘‘Any party to an interference dissatisfied with the 
decision of the board of patent interferences on the 
question of priority, may have remedy by civil action, 
if commenced within such time after such decision, not 
less than sixty days, as the Commissioner appoints or 
as provided in section 141 of this title, unless he has 
appealed to the United States Court of Customs and 
Patent Appeals, and such appeal is pending or has 
been decided. In such suits the record in the Patent 
Office shall be admitted on motion of either party upon 
the terms and conditions as to costs, expenses, and the 
further cross-examination of the witnesses as the court 
imposes, without prejudice to the right of the parties 
to take further testimony. The testimony and exhibits 
of the record in the Patent Office when admitted shall 
have the same effect as if originally taken and pro- 
duced in the suit. * * *”’ 


Revised Statutes, § 4915, 35 U. S. C., 1946 Ed., § 63 


““R. S. 4915. Whenever a patent on application is 
refused by the Board of Appeals or whenever any 
applicant is dissatisfied with the decision of the board 
of interference examiners, the applicant, unless appeal 
has been taken to the United States Court of Customs 
and Patent Appeals, and such appeal is pending or 
has been decided, in which case no action may be 
brought under this section, may have remedy by bill 
in equity, if filed within six months after such refusal 
or decision; and the court having cognizance thereof, 
on notice to adverse parties and other due proceedings 
had, may adjudge that such applicant is entitled, ac- 
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Appendix of Statutes and Rules Involwed. 


cording to law, to receive a patent for his invention, as 
specified in his claim or for any part thereof, as the 
facts in the case may appear. * * *”’ | 


Rule 52(a), Federal Rules of Civil Procedure 
‘Rule 52. Fuvpines spy THE Court 


‘‘(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court 
shall find the facts specially and state separately its 
conclusions of law thereon and direct the entry of the 
appropriate judgment; and in granting or refusing 
interlocutory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law which 
constitute the grounds of its action. Requests for 
findings are not necessary for purposes of review. 
Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op- 
portunity of the trial court to judge of the credibility 
of the witnesses. * * * If an opinion or memorandum 
of decision is filed, it will be sufficient if the findings 
of fact and conclusions of law appear therein. |* * *’’ 


Rule 286, Rules of Practice of the United States !Patent 
Office in Patent Cases, January 1, 1955 


**286. Objections to admissibility. Subject|to the 
provisions of rule 285, objection may be made to re- 
ceiving in evidence any deposition or part thereof, or 
any other evidence, for any reason which wonld re- 
quire the exclusion of the evidence according} to the 
established rules of evidence, which will be applied 
strictly by the Office.’’ 
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° Our opponents’ brief relies primarily upon the device 
of ignoring a difficult point rather than |forthrightly 
attempting to answer it. They have further compounded 
the uncertainty ‘by selecting a completely bitferent se- 


quence of topics in their argument, perhaps jin the hope 
that this would obscure in some degree their large areas 
of utter silence. | 
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To bring some order into the briefing we have in this 
reply pointed out seriatim the points raised in our main 
brief and keyed by page references the defendant’s scat- 
tered attempts at answer, or noted the complete absence 
of answer where there is none. 


We have also had the task of showing the major in- 
stances in which defendant has given a completely false 
impression of the testimony. Our technique of reply in 
such instances has primarily been to quote the actual 
testimony verbatim. Such testimony speaks for itself. 


POINT I. 


Defendant’s Failure To Answer Our Point That The 
Findings of the Trial Court Which Are Contradictory 
of Those of the Board were Arrived at by the Applica- 
tion of Wrong Principles of Law and Should Therefore 
be set Aside as Clearly Erroneous. 


At the outset of the argument in our main brief (p. 
20), we pointed out that this Court had recently and 
emphatically delimited the jurisdictional prerogatives of 
a Trial Court in a proceeding under U.S.C. Title 35, See. 
146, citing and quoting from Esso Standard Ou Co. v. 
Sun Oil Co., 229 F.(2d) 37 (C.A.D.C. 1956). 


Defendant has not even mentioned that controlling 
authority. 


Instead, defendant has attempted to shrug off our 
point as ‘‘a strange and unprecedented theory of law” 
(p. 10), and as a ‘“‘twisted version of Morgan v. Damiels’’ 
(pp. 32-34). By failing even to acknowledge the exist- 
ence of the Esso case, defendant apparently seeks to hide 
the fact that it is this Court’s own view of the law which 
it is characterizing by such contemptuous phrases. It is 
this Court which has held that Morgan v. Damiels, 153 
U.S. 120 (1893) restricts the Trial Court in a proceeding 
under this statute to the question of: 
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. whether the expert agency charged with re- 
sponsibility in the matter has in view of all the 
evidence clearly erred .. .’’ 
Esso Standard Oil Co. v. Sun Oil Co,, 229 F. (2d) 

37 (C.A.D.C. 1956). 


We pointed out in our main brief (p. 23) that the 
Trial Court so far departed from his appointed task 
that he ignored the mandatory requirement of the stat- 
ute that the Patent Office record ‘‘shall’’| be admitted 
in evidence. Defendant flatly contradicts|us (p. 31), 
saying, ‘‘The entire record was never offered as such.’’ 
They are simply wrong. At the outset of the hearing 
(App. 47A) we read that trial counsel for plaintiffs 
‘*... offer as Plaintiffs’ Exhibit Number 8, a copy of the 
depositions taken . . . in Interference 84,329.’? Defend- 
ant objected (App. 48A). Likewise plaintiffs offered as 
exhibits 9-1 to 9-42 the “‘. . . 42 documentary exhibits, 
which were offered during the taking of those deposi- 
tions and presented to the Patent Office’?! (App. 49A). 
Again defendant objected (App. 49A-50A). | 


Counsel for plaintiffs was compelled to examine each 
witness anew and the depositions were treated simply 
like depositions of third party witnesses| (App. 69A, 
89A, 92A, 193A, 213A, 215A, 334A, 3614-3674, and 476A). 
It was such an unwarranted procedure which moved trial 
counsel for plaintiffs to say (App. 173A): | 


‘‘And I believe at the start of the second day’s pro- 
ceedings, Tuesday, Your Honor said that if we put 
a witness on the stand we could not use that deposi- 
tion; we had to take it entirely afresh. | 


‘I was somewhat frankly shocked at that ruling 
9? | 
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Well he might have been ‘‘shocked’’. The procedure 
was certainly in direct contravention of the statute and 
of the decisions of this Court. 


In our main brief we pointed out (pp. 23-24) that the 
Trial Court permitted objections made in the Patent 
Office record, and subsequently abandoned there, to be 
revived at will and made the subject of exclusionary 
rulings. We cited this Court’s decision in Sanders v. 
Emerson, 37 App. D.C. 598 as the controlling authority 
(ef. Rivise and Caesar, Interference Law and Practice, 
Vol. TI (1947) p. 1943). 


Defendant has stood mute on the point. The Sanders 
ease is not even mentioned in their brief. 


Our main brief relates the prejudicial results of the 
Trial: Court’s arbitrary rulings in reference to evidence 
bearing on the so-called Silene A-1, and the form of find- 
ings to which it led (pp. 2425). Defendant merely an- 


nounces that this ‘‘is not a sufficient objection’’ (p. 32). 


Defendant cites, and quotes at length (pp. 11-13) from 
a series of cases (Butterworth v. U.S. ex rel. Hoe, 112 
U.S. 50; Courson v. O’Connor et al., 227 Fed. 890, 892; 
Morgan v. Damiels, 153 U.S. 120; Abbott v. Coe, 109 F. 
(2d) 449, 451) all to the point that an action under this 
statute entails ‘‘a trial de novo’’. So it does. But a 
trial de novo gives no license to ignore the administrative 
findings. Morgan v. Daniels itself forbids it and was so 
construed by this Court in Esso Standard Oil Co. v. Sum 
Ou Co., 229 F. (2) 37 (C.A.D.C. 1956). 


The Trial Court’s impatience with the requirements of 
the Esso case is epitomized in his interjection (App. 
183A): 


The Court: I don’t know the minds of the 
members of that board. I have to decide this case.’’ 
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In our main brief we pointed out (pp. 25-26) that the 
Trial Court has worse compounded the problem by not only 
overturning the Board findings but imposing upon plain- 
tiff the burden of showing their correctness by proof 
‘fat least to a thorough conviction.’’ Defendant denies 
that such was the case at p. 33, yet nimbly works around 
to that position of denial after urging the same thing 
upon this Court at p. 9. 


Point I of our main brief concludes with citing Asso- 
ciated Plastic Companies, Inc. v. Gits Molding Corp., 182 
F.(2d) 1000, 1004 (C.A. 7th, 1950) as square authority 
for the proposition that findings of fact ‘‘arrived at by 
application of a wrong principle of law’’ should be set 
aside as clearly erroneous under F.R.C.P. Rule 52(a). 
Defendant fails to even mention, much less discuss, the 
Associated case, and blandly announces that our proposi- 
tion is not ‘‘substantiated by any legal precedent’’ (p. 
31). The language which we quoted was from the opin- 
ion in the Associated case; the principle is that applied 
by this Court under precisely parallel circumstances in 
the Esso case supra. 

















POINT II. | 


Defendant’s Failure to Demonstrate That Any Additional 
Testimony Before the Trial Court Was of a Character 
or Amount Sufficient to Warrant Setting Aside the 
Board’s Findings as to Allen’s Practice of the Process. 


Our main brief makes the point (pp. 26:31) that the 
only additional evidence before the Trial Court (as com- 
pared to what was before the Board), and! touching the 
subject-matter upon which the Court made/| findings dia- 
metrically opposed to those of the Board, was the cross- 


examination of three witnesses. 


Defendant calls the Board’s findings “conclusions” 
(pp. 2-3) and perhaps by such semantics justifies to it- 
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self its repeated denials that the Board found that 
plaintiff had on numerous specified occasions practiced 
the process of the count in issue (pp. 3-4, 33, 34). 


The plain words of the Board’s decision (App. 539A) 
belie the defendant’s contention. 


We have reviewed in our main brief (pp. 6-11) the 
detailed findings of this technically expert tribunal. It 
is clearly in a field of technology where such findings are 
deserving of special consideration. Suffice it to note 
here that the Board summarized its review of the record 
by saying (App. 539A): 


‘“‘We conclude, therefore, that Dorinson [plaintiff 
Allen’s assistant] used the correct starting material 
and reacted it with CO: to decompose substantially 
all the calcium silicate and obtammed a product as 
required by the count.’’ 


Defendant devotes pp. 14, 16, 25-27, 28 of its brief to 
an effort to demonstrate that the Trial Court was right 
in overruling the Board in finding that the ‘‘correct 
starting materials’? were not employed (Finding 12, 
App. 38A); devotes pp. 21, 22, 28 of its brief to an effort 
to demonstrate that the Trial Court was correct in 
overruling the Board in finding (Finding 12, App. 38A) 
that insufficient CO. was used ‘‘to decompose substantially 
all’’ the calcium silicate; and devotes pp. 26-29 of its 
brief to an effort to demonstrate that the Trial Court 
was correct in overruling the Board in finding (Finding 
12, App. 38A) that plaintiff ‘‘obtained a product as re- 
quired by the count.’’ 


Such anxiety to protect the Trial Court in findings 
which defendants’ counsel drafted (cf. App. 35A) while 
at the same time pretending that they are not diametri- 
cally opposed to the findings of the Patent Office is in 
itself revealing. 
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Let us turn then to what defendant has to say of any 
“additional evidence’’ before the Trial Court to justify 
its overturning of the Board’s findings as|being clearly 
unsupported by the evidence (cf. this Court’s decision 
in Esso Standard Oil Co. v. Sun Oil Co., 229 F. (2d) 37). 


The only additional evidence was the cross-examinations 
of Messrs. Allen, Gage and Gard (App. 460A, 127A and 
486A )—a point made in our main brief (p. 27)—and which 
defendant has not disputed. | 


Of Allen’s cross-examination, defendant speaks only at 
pp. 21-24. It all goes to the point that Allen|had not ‘‘con- 
ceived” the process in issue before he directed the carry- 
ing out of experiments which the Board found resulted 
in the practice of the process in issue—in its “recognized’’ 
practice (cf. App. 538A). The cases which defendant cites 
(Morgenthaler v. Scudder, 11 App. D.C. 264, 276; Dosen- 
bach v. Webster, 51 App. D.C. 254, 278 Fed. '395; Williams 
v. Clemons, 57 App. D.C. 248 and Northcutt v. Loesch, 44 
F.(2d) 859) are all apt only to questions touching proof 
of conception. Defendant sums it up by saying (p. 22) 
“Here, then, is ...a party to an interference ... with 
respect to a particular method which both the alleged in- 
ventor and his co-workers admit was not in his mind at 
the time of their experiments.’’ 





The Board had an exactly parallel cross-examination 
before it (App. 211A). Their answer was: What of it? 
Ours is the same. There is no magic in haying a precon- 
ceived notion about what is going to result from a chemical 
test. Most chemical discoveries have been unexpected (cf. 
Diversey Corp. v. Mertz, 13 F. Supp. 410, 411; General 
Electric Co. v. Laco-Phillips Co., 233 Fed. 96, 103 (C.C.A. 
2, 1916): Ez Parte Kranzlem et al., (P.O. Bd. App. 1939) 
44 U.S.P.Q. 606. The important point—and the only im- 
portant point—is that the chemist must recognize what he 
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has done once it is done. The Board so found (App. 
538A) : 


“The significance of the analytical data is believed so 
obvious as to refute any contention that Allen or those 
working in his behalf did not recognize what was 
accomplished, at least by April of 1940.” 


Defendant has made no effort to show there was any- 
thing in Allen’s cross-examination before the Trial Court 
(App. 460A) which was not in the cross-examination be- 
fore the Board (App. 211A). They could not. 


Of the cross-examination of Gage, defendant speaks at 
pp. 20-21 and again only to the point that Allen was not 
aiming at the process in issue when he started. Again the 
answer is, what of it? He arrived there and recognized 
that he had done so. As Gage said in this very cross- 
examination (App. 144-1454): 


““Q. We are talking about the purpose that you had 
by reason of your disclosure with Mr. Allen, your 
communications with Mr. Allen. 

“A. Yes. That purpose was to reduce alkalinity. 

“Q. But not to decompose completely?” 

i @ * Me * 


“A. No. That would not be the original intention. 
The point is, we did it.”’ 


Defendant goes on to assert at p. 22 that Gage “ad- 
mitted’? on cross-examination that the interpretation of 
the chemical analytical data “which the Board had ac- 
cepted” - - - - apparently referring to their finding that 
“it can be readily calculated from the analyses ... that 
the molecular ratio of COz to CaO is about 1 to 1, from 
which fact it would be readily apparent to any chemist 
that the decomposition was substantially complete’’ - - 
had “never been recorded or told to anybody.” The utter 
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nonsense of such assertion is best exposed by reading the 
testimony which defendant cites (App. 140-142) t 


“Q. ...I believe, on direct examination that you 
recognized a complete or substantially complete de- 
composition as being represented by analyses of Yd- 
2-86 and Yd-2-88? [This apparently i to App. 
76A] 

“A. Yes. The analyses are recorded here in the 
book. 

“Q. Had you told anybody else about that deter- 
mination that you say you reached? | 

“A. Yes; I must have discussed it with somebody. 

' That would be perfectly normal. | 

“Q. Who did you tell it to? | 

“A. I wouldn’t know specifically. 

‘“‘Q. When you said you must have, you are just 
assuming that? 

‘‘A. Well, that is normal practice. ...I don’t have a 
record that I did; nor do I have any report that states 
that I did discuss it with somebody. It went into a 
report, I am sure of that; so people were aware of it. 
[Apparently referring to his report Exh. 9-41, an 
exhibit in the Patent Office proceedings excluded by 
the Trial Court at App. 69A. This exhibit! was later 
admitted (Tr. 344) on the basis that the use of this 
exhibit by counsel for appellees during cross-exam- 
ination amounted to an abandonment of the earlier 
objection. ] 

cd * * 2 * | 

“Q. Can you recall any previous instance of having 
ever told anybody of that conclusion?” 

‘‘A. How good does my memory have to be?” 

[The Cross-examination then turned to another 
point] | 





Defendant also claims to have shown by Gage’s Cross- 
examination that “he could not be positive what Silene 
was’’ (p. 26 and see also pp. 24, 25, 28-29). |The utter 
nonsense of that contention is, again, best exposed by the 
actual testimony cited (App. 153A-158A). Thus: 
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“Q. Now, does the information that you could find 
in this exhibit enable a skilled chemist to determine 
the chemical form of the product called Silene? 

“A. He certainly would be able to tell the ratio of 


‘ealeium oxide to silica in the calcium silicate.” 
* * * * * 


“Q. The actual chemical reaction is not indicated 
in this report is it? 
“A. Yes, it is a chemical reaction specifically speci- 
fied right here on the first page.” 
* * * * * 


“Q. But beyond that there is no indication of what 
reactions are taking place in this process? 

“A. No, it is a chemical formula. That is a typical 
chemical formulation. I think this definitely demon- 
strates what reaction is taking place, the calcium chlor- 
ide and sodium silicate to form calcium silicate. That 
is what they form, this says. 

“Q. Mr. Gage, all it says, does it not, is you have 
‘CaO: 3.36 Si0.’. 

“A. That is a conventional way of writing calcium 
silicate. It says you have got calcium silicate. 

* * * * * 


“Q. Doesn’t the water content of this material 
enter chemically into the compound? 


“A. Some of it does... .’’ 
> & * * * 


“Q. Without knowing that [the water content] you 
can’t tell what chemical substance you have, can you? 

“A. I don’t think that is a fair question. 

“Q. Well, that isn’t the point. Answer my ques- 
tion. 

“A. Well, I suppose not.”’ 

Neither the question nor the use to which the answer 
has been put was apparently intended to be “fair.’’ As in 
the case of all silicates various amounts of water can be 
chemically combined in the crystalline structure. In a 
rigorous sense each is a different “compound’’ or ‘‘struc- 
ture’’ but it is still “calcium silicate.” 





— 





Of Gard’s cross-examination, defendant says (p. 26) 
that it was to the “same effect” as Gage’s, namely, that 
“nobody could tell from the analyses the chemical form 
of any of the materials analyzed.” In short, nobody 
could tell how much water of crystallization was| combined 
in the calcium silicate. And no one cared. It] was still 
calcium silicate. | 


Defendant fails to acknowledge that Dorinson, who as- 
sisted Gage in carbonating the Silene (App. 335A), iden- 
tified the “Silene” as “the trade name applied to the 
calcium silicate product manufactured by Columbia’’ (App. 
325-326A), and that Reynolds likewise identified “Silene’’ 
as “the calcium silicate pigment used in the rubber in- 
dustry” (App. 344A). 


Finally, defendant says (at p. 25) of Gage’s cross-exam- 
ination that he ‘‘identified as highly authoritative” a book 
(Defs. Exh. A-1) “which indicated’? that “the products 
of a similar reaction . . . showed no evidence of the for- 
mation of a calcium silicate.’’ What Gage oe testified 
was (App. 160A): 


“Q. Do you agree with that statement [reading 
from the book] Mr. Gage? 

‘“‘A. I don’t know. I didn’t do the wotk. I don’t 
know whether I agree or not. In fact I have never 
even seen this. You say it is a 1952 edition. As I 
recall, the one I had went farther back than that. I 
don’t think it is even in that. I have never see this 
before. I will have to admit complete ignorance of 
this.”’ 





We stand by the conclusion of our main brief (p. 31) 
that the additional testimony elicited before the Trial 
Court was not of such character or amount as'to warrant 
setting aside the findings of the Board. 
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POINT ITI. 


Defendant’s Failure Even To Contradict, Much Less Over- 
come, The Proposition Of Law That To Establish A 
Reduction To Practice Of A Process It Is Not Necessary 
To Prove In Addition A Reduction To Practice Of The 
Product Of That Process. 


In Point III of our main brief (p. 31) we pointed out 
that the sole and only point upon which the Board had 
found against the plaintiff was upon the proposition that 
plaintiff had failed to prove sufficient contemporary tests 
—not of the process—but of the product of that process 
to prove the utility of such product. 


In short, the Board required, as a matter of law, that 
plaintiff prove not only one, but two reductions to prac- 
tice (our main brief p. 12). 


In Point III we undertook to demonstrate upon a care- 
ful review of the authorities that this was a clear error 
of law. We were candid enough to advise this Court that 
the Board was following the precedents established in the 
U. S. Court of Customs and Patent Appeals and to cite 
and discuss each of their decisions touching the point 
(pp. 35-37). We pointed out (p. 32) that such line of 
authority is directly contrary to the controlling decision 
of the U. 8. Supreme Court in Corona Co. v. Dovan Corp., 
276 U.S. 358 (1928) and carefully reviewed even the briefs 
in that case to be certain of exactly how the issue had 
been posed (pp. 32-34). 

Our opponent has ignored the point. No answer what- 
ever has been made. 


True, the tactic of defendant succeeded in the Trial 
Court despite the fact that the Pretrial Statement pin- 
pointed the issue as follows (App. 324A): 


“In these decisions the Board of Patent Interferences 
correctly found that plaintiffs had conceived the proc- 
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ess of the count as early as 1940 and both isolated and 
identified the pigment produced by the process. The 
Board of Patent Interferences erroneously decided 
that plaintiffs had not established the utility of the 
pigment and therefore erroneously ruled that plaintiffs 
had not completed their invention, by an actual reduc- 
tion to practice of the process. 


“... It is plaintiffs’ claim that there is no require- 


ment of law that an inventor must make and reduce to 
practice a second invention, to wit a product, before 
he is considered to have reduced to practice the proc- 
ess invention which produces that product.” 


Despite the fact that plaintiff briefed the law, and defend- 
ant merely ignored the point, as here, no decision was 
made on this issue. The Trial Court failed or refused to 
express any conclusion of law on the point (cf. App. 47A). 


Ss 





The authorities which we have cited are, we submit, con- 
clusive. Certainly defendant has advanced nothing to the 
contrary. 





























POINT IV. 


Defendant Has Failed To Show That Plaintiff's Contempo- 
rary Tests of The Products of The Process Were Insuff- 
cient To Establish Utility of The Product, and Have 
Tacitly Admitted The District Court’s Failure to Make 
any Contrary Finding. 
In Point LV of our main brief (pp. 38-45) | we pointed 

out that even in the findings which defendants’ counsel 

prepared for the District Court there was no finding that 
the products of plaintiffs’ work were lacking in utility 

(pp. 38-39); we cited extensive judicial authority that in 

such event this Court, as an appellate court, is free to 

find the facts itself without any inhibitions of F.RB.C.P., 

Rule 52(a) (p. 39). 


No contradiction on those points was advanced by our 
opponent. They are not even mentioned in their brief. 
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‘Instead, they appear simply to have hoped that this 
Court would somehow assume that the proposition of law 
of Point III should be resolved against us—despite the 
lack of any contrary argument by defendant—and defend- 
ant then staked everything on an attempt to argue insufii- 
ciency of our proofs of utility of the “product’’. So let 
us turn to that. 


At pp. 39-41 of our main brief we made a careful review 
of the record establishing utility of the products produced 
by the “carbonation’’ techniques which Dorinson had used 
at plaintiff Allen’s direction. Defendant seeks to answer 
at pp. 14-15, and says “Gage admitted” that he would 
“not design a commercial compound like this’’, that it was, 
in substance, a failure when incorporated in rubber and 
the samples tested. What Gage actually testified as to the 
test results on the rubber samples was, on his direct 
examination: 


“Q. Did the results of your comparative tests on 


standard Silene, the controlled samples, Yd-2-85 and 
later Yd-2-87, with relation to the evaluating the sam- 
ples Yd-2-86 ‘and Yd-2-88 tell you anything about the 
effect of Yd-2-86 and Yd-2-88 on the rate of vulcaniza- 
tion of the rubber compound when those pigments 
were used? 

““A. Yes. 

“Q. What did they tell you? 

“A. That the Yd-2-86 and Yd-2-88, when com- 
pounded with rubber, did not accelerate the cure 
nearly as much as did regular Silene, or in this case, 
the controls, Yd-2-85 and Yd-2-87.’’ (App. 87A). 

* he * cd * 

“Q. When these test slabs were removed from the 
mold, were they then used in the further testing of 
the material? 

‘‘A. Yes; they then were used to prepare these 
test specimens that we discussed this morning. 
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“Q. The little dumbbells. And they were subjected 
to the stress-strain tensile test? 
“A. That is correct. 
“Q. And the same procedure was followed in each 
- of the times of cure? 
“A. That is right. 
“Q. Test slabs removed from mold and dumbbells 





bi made and subjected to test? ! 
“A. Correct. 
“Q. Was any written record made of |the results 
“4 obtained on the stress-strain machine of these dumb- 
bells obtained from each test slab? 
“‘A. Yes, a record was made of each test that we 
made of this type.” (App. 834A) | 
te * * * * 
a “Q. I believe you testified, Mr. Gage, that you saw 


those test data sheets on February 8. At the time 
you saw them, did you recognize whether ia not the 
rubber was useful? 
“A, Yes. 
“Q. Will you tell me whether or not it was useful? 
‘‘A. I thought it was at the time.’’ (App. 86A) 


Upon cross-examination Gage testified: 


“Q. Do you know of any commercial rubber com- 
position that would have a combination of properties 
resembling those here indicated for Yd-2-88? 

“A. I don’t know about that. It is possible. 

“Q. I ask you, do you know of any? 

“A. I could not write you a formula for one like 
this; but I have seen data of this type on commercial 
products, yes. 

“Q. Can you name any particular rubber composi- 
tion that would correspond to this combination of 
properties? 

“A. You are asking me to do something that is 
practically impossible for anybody to do. No, I can’t 
do that.’’ (App. 140A). 
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And during the next day of his cross-examination: 


“Q. Since giving your answers to the questions 
given yesterday, which I have read to you today, have 
you had occasion to refresh your recollection as to 
whether or not you know of any commercial rubber 
composition that would have a combination of proper- 
ties resembling those here indicated for Yd-2-88? 

“‘A. I made reference to this last night. I was 
interested in seeing if I could find one. 

“Q. I show you a book entitled, ‘‘The Vanderbilt 
1948 Rubber Handbook,’’ and ask if you recognize 
that? 

“A. Yes, I have a similar copy of my own. 

“Q. Is that the standard reference book which you 
referred to a moment ago? 

“A. Yes. 

“Q. To save your time, I refer you to Page 181 of 
that reference book and ask you to tell me if you there 
find a rubber formulation which is a commercial 
rubber composition that has a combination of proper- 
ties resembling those indicated on Page 56 of your 
notebook, Plaintiffs’ Exhibit 9-42? 

“A. Is this the one? 


“Q. Yes. 
“A. What page was that? 
“Q. Fifty-six. 


“A. Yes, the properties, as it figures here, are 
extremely similar to those in the notebook that you 
referred to in Yd-2-88.’’ (App. 169A) 


At pp. 41-43 of our main brief we made a careful review 
of the record establishing utility of the products produced 
by the ‘‘carbonation” techniques which Reynolds had 
used at plaintiff Allen’s direction. Defendant attempts to 
answer at pp. 16-17 together with the observation thrown 
in at pp. 28-29 that the pigment was not “white’’ (the 
Board had observed, App. 541A, that “The product was 
somewhat discolored by the tall oil”, with which it had 
been subsequently treated). Defendant says that the rub- 


| eee oe, 
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ber expert, Dr. Carpenter, “conceded that he would not 


recommend these materials [rubber samples using the 
Reynolds pigments] for commercial use’’ (p.|17). The 


actual testimony was (App. 312A): 








*Q. Now, Mr. Carpenter, would you as a rubber 
expert, faced with only the information of a single 
set of stress-strain and hardness and tear tests con- 
cerning an unknown pigment, be willing to recom- 
mend the practical use of that material for the manu- 
facture of a rubber composition? | 

“A. I would if I were satisfied in a general way. 

“Q. Now, please don’t give me an ‘if.2 I would 


like to have an answer to my question. | 
* % ca * * 


“I would not recommend on the basis of these data 
the use of a compound of a rubber compound con- 
taining these pigments for commercial use in a rubber 
product for sale. 

“T would recommend, on the basis of these particular 
tests, that for specific applications these materials 
should be investigated further along the very lines 
that you have indicated with respect to these other 
properties where those properties were applicable.’ 


Moreover, this witness had also testified (App.| 302-34) : 


“Q. Would the combination of qualities pf tensile 
strength, modulus, and tear, as shown in the two for- 
mations, SC-4-645 and SC-4-1145, be in the| order of 
values for those properties in hospital bed |sheets? 

‘‘A. I think so. The property of tear is |\desirable 
in that particular application, that is, under the con- 
ditions it is used, and high tensile and low, modulus 
and good tear would be necessary. | 

“Q. Do you consider that the evaluation of tensile, 
modulus, hardness, and tear are sufficient for the pur- 
poses of making an evaluation of the pigmented rub- 
ber formulation, I mean those tests alone? Are they 
sufficient for making the evaluation which you have 
made on Plaintiffs’ Exhibit 9-20? 

‘‘A, Well, those tests would be sufficient for a gen- 
eral evaluation of the material.’’ 
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Again, at pp. 43-45 we detailed the record supportative 
of the utility of the pigments made with Silene A-1 (ze. 
pigment made by treating Silene with alum rather than 
CO:. Defendant seeks to answer at pp. 15-16. Collater- 
ally, defendant also refers to alum repeatedly as being 
a “salt”? and “not an acid” (pp. 15, 24, and 28). That col- 
lateral point is answered in our main brief at pp. 24-28. 
As to utility, defendant concludes lamely (p. 16) that “If 
Dr. Talbot held this view [2.e. that his contemporary tests 
had shown the pigment to be thoroughly acceptable in 
colored printing ink] nothing ever came of it.’’ Actual 
commercial sales have never been an indispensable for 
reduction to practice. Price and many other factors beyond 
“utility” could control that. Dr. Talbot, as a research 
chemist, had been charged by his employer (a stranger to 
these proceedings) simply with ascertaining utility. De- 
fendant also speaks slightingly (p. 16) of the quantity of 
ink Dr. Talbot used (a small cupful). The record shows, 
however, that this is not only adequate for test but, indeed, 
the amount frequently purchased for commercial printing 
(App. 421A). 


Of the extensive tests which Dr. Libby and his associates 
at Syracuse University made of Silene A-1 as a pigment 
in paper (see our main brief pp. 44-45), and the success 
accomplished, defendant has vouchsafed no answer at all. 


Incidentally, it is defendant’s application which says 
the pigment produced by the process in issue is useful as 
a “paper coating slip’’, although defendant elaborately 
avoids paper in relating possible uses of the pigment 
in his brief (p. 2). 

Nowhere in defendant’s brief is any slightest effort 
made to meet the point (our main brief pp. 37, 44-45) that 
the proofs of utility of the product here afforded far 
surpass the naked, generalized assertions of the patent 
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application of the parties, ef. Potter v. Tone, 
D.C. 181. 


Ancillary to the attack on plaintiff’s proofs of 


| 36 App. 


utility of 


the “product” defendant has also thrown in an argument 
to support the notion that plaintiff had “abandoned’’ the 


invention (pp. 18-20). It is true that the Trial 


found (Finding 16, App. 39A) ; and, again, it was| 


‘Court so 
a finding 


diametrically opposed to the Board’s finding on that issue 
(App. 542A). Defendant cites and elaborately quotes from 
eases bearing on abandoned experiments (Sherwood v. 


Drewson, 29 App. D.C. 161; Warner v. Smith, 


| 13 App. 


D.C. 11; Fefel v. Stocker, 17 App. D.C. 317; Vanore v. 


Impiota, 58 App. D.C. 130). 


But even defendant has not had the temerity to suggest 


that there was any evidence before the Trial 
this latter issue which was not before the Board. 


Court on 


Abandonment “must be strictly proved and will never 


be presumed”, Hubbard v. Berg, 40 App. D.C. 
the same effect are: Hoening v. Parker, 50 App. 


577. To 
D.C., 21, 


267 Fed. 323; Hathaway v. Feld, 48 App. D.C. 370; Koch 
v. Greibach, 96 F(2d) 843 (C.C.P.A.) and Diamond v. 


Woodward, 186 F(2d) 729 (C.C.P.A.) 
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CONCLUSIONS. 


Defendant has shrunk from meeting our main brief to 
such a degree as to suggest an inability to answer. 


Defendant has charged us (pp. 6-7) with failure to chal- 
lenge “either the truth of the trial court’s findings or the 
sufficiency of these findings to support the judgment”. 
Presumably by ‘“‘truth” of the findings defendant means 
whether they are supported by the record. We have amply 
demonstrated their failing in that regard, but that is not 
the issue here. The decisive point is that those findings— 
diametrically opposed as they are to the findings of the 
Patent Office Board of Interference Examiners—are not 
supported by testimony of a character and amount such 
as to compel such contrary findings. 


Defendant has, we submit, wholly failed to overcome 


the points made in our main brief. 
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